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Abstract

This dissertation is a comparative study in constitutionalism, the historical process of
limiting government powers to enable the people to be well served and protected in important
aspects of their human dignity. The two constitutional systems explored here are those of the
United States and Iraq.
People have to be guaranteed protection and the Constitution must restrict the
government from being too powerful to enact whatever laws or acts they want. The United States

. .
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.
.
government powers, to protect human rights, fundamental rights, natural rights, and to prohibit

of America passed through many s\ages from the colonial period until present day to limit
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..... . . ' .. .., ..
..
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discrimination. The constitutional development in the United States achieved many goals such as
prohibiting slavery, allowing women to vote, and putting human rights in the Constitution (Bill
of Rights) via constitutional amendments.
Iraq also passed through many stages, from monarchy, dictatorship, powerful
government, lacking freedom of speech, freedom of press, discrimination, lacking fundamental
rights, and monopoly powers by one branch from the establishment of Iraq until today, but still
there are many issues that need to be resolved because of a lack of trust between people, such as
Kurds, Arabs Shia, and Sunni. While the United States and Iraq are different from each other, it
is useful to examine how the United Sates managed to solve power monopoly, discrimination,
slavery, women·s right to vote, division of powers between central and state governments, and
3

between the three branches of government, so that the same methods can be applied in Iraq. In
the same way as these three powers in the United States check each other, Iraq can solve any
problems that arise between the people and the government through limiting central government
powers and establishing equal branches of government and ensuring that the people can practice
their fundamental rights.
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Introduction
The structure of a political system is very important precisely because it either enables an
individual to govern as a dictator or protects against that possibility by diffusing various
governmental powers among several persons with different functions. A Political system that
establishes limited government thus helps to keep that political system from becoming a
dictatorship or a branch of government from becoming too powerful. 1 Having a good system of
limitations on governmental powers is not only a guarantee to protect a country from becoming a
dictatorship; it is also an excellent way to develop and establish institutions in different areas
such as political, economic, educational, military, legal, and foreign policy.2
Having a strong political system is a method established through the Constitution and is
very important for a country to develop, protecting people from any dictatorship, and living in
peace. 3 To the degree that sovereignty means not top-down control by one or two at the top, but
popular sovereignty (see "the consent of the governed" as the source of legitimate authority) and
everybody- including individuals, public leaders, individuals, and politicians-obeys the laws.4
In this way law becomes an instrument of unity.
The philosophy of a governing society or country is reflected in the important details of
how a government is structured, who will have which powers, and under what circumstances
they may be exercised.

5

Usually, a constitution or basic law determines the kind of political

1

Brian K. Landsberg and Leslie Gielow Jacobs, Global issues in Constitutional Law, 2-3 (2007).
Stephen Graves ''The 'Common Good': Individual ism and the Threat to Equality" (October 10, 20 II).
NCO BPS 43rd Meeting Paper. Available at SSRN: http://ssrn.com/abstract= 1941662.
3
Carlos Sa ntis, Good Governance and Aid Effectiveness: The World Bank and Conditionality, 3-4 (200 I).
hitp://www.sti.ch/fileadmin/user upload/Pdfs/swap/swap I 08.pdf.
4
Michel Rosenfeld, The Rule of Law and The Legitimacy of Constitutional Democracy, 1307-1310
(200 I). http://www-bcf.usc.edu/- usclrev/pdf/074503 .pdf
5
S. J. A 1- Kadhem, Constitutional and Administrative Law, 17 ( 1994).
2
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system and the philosophy of the system that governs society or a country. 6 There is no doubt
that different societies need different systems based on their ethnic, culture, religion, historical,
and geographical circumstances. The impetus of writing a constitution may arise as a necessity
after a war, or from the desire or revolution ofthe people. 7
This dissertation eschews the phenomenon of imperialistic constitutionalism, according
to which the "Great Powers" deign to grant to subject nations the benefits of their "superior"
systems to inferior States. On the contrary, this dissertation acknowledges that the philosophy of
governing may be different from one place to another because it is a mistake to compare one
society to another in order to establish a political system based exactly on another system. 8
Today, the idea of monopoly powers has run its course. In its place is the central
constitutional norm that governmental power exists as a tool to preserve liberty and to protect
against arbitrariness. Limited government through the establishment of separation of powers
among branches of government, independence of the judiciary (perhaps including judicial review
in the American sense of nullifying legislation deemed unconstitutional), 9 decentralization, and
limited powers are very significant to establishing democracy and restricting the government's
capacity to violate human rights. In addition, a constitution should include provisions expressly
protecting human rights of persons and communities as negative authority that violate citizens
rights. 10
A constitution is a basic source from which government derives its authority and which
delineates the scope of all governmental powers. This dissertation focuses on constitutional
6
7

Jdat 10.
The Meaning ofa Constitution, 3 (Oxford University Press).

http://www.oup.com/uk/orc/bin/9780 199574063/parpworth6e chO ! .pdf.
8

The Meaning ofa Constitution, 3 (Oxford University Press).

http://www.oup.com/uk/orc/ bin/9780199574063/paroworth6e chOJ .pdf.
9

Marbury v. Madison, 5 U.S. 13 7 ( 1803); see discussion in text accompanying note 27 below.
DavidS. Clark and Tugrul Ansay, Introduction to the Law ofthe United States, 3-4 (2"d Ed. 2002).

10
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limitation of government powers in the American and Iraqi legal systems. And it discusses the
history of how those limitations on government powers developed in order to solidify liberties
and legal institutions that restrict government from taking freedoms away.
This dissertation explores the structural issue of whether a government must restrict its
powers to those, which are expressly delineated by the Constitution. In addition, it will consider
how the American legal system might help the Iraqi legal system to establish legal institutions
through constitutional provisions. Although both countries differ significantly from each other,
there are some constitutional issues in Iraq today that can benefit from the constitutional
interpretation in the United States developed with significant flexibility to enable the resolution
of many major issues, such as prohibiting slavery, and allowing women to vote.
The Iraqi constitution includes some provisions or controversial issues: most of them
related to the authority between central and local governments. These problems are aggravated
because there is little or no trust among these three groups: Kurds, Arabs Sunni, and Arabs Shi'a.
Also, these three communities have had painful experiences with each other in the past,
including genocide and denial of responsibility for it. This dissertation will argue that the best
way to avoid the repetition of such sad events is to limit powers in a way that no branch of
government may overpower the others. There were some issues in the United States Constitution
that led to war or made problems in United States. Slavery is clearly the major instance. Un
enumerated rights such, as abortion is another. Not allowing women to vote and so on. The Iraqi
Constitution includes some problems such as the failure to limit the number of terms a prime
minister can be elected, or the failure to specify precisely which powers the executive may wield,
or the issue of "disputed area" 11 between the central government and the regional government of

11

The alternation of military conflict and negotiation over what areas of Iraq are Kurdish and what autonomy Kurds
should exercise in these areas has been an episodic feature of modem Iraq's history. The net result is a tangled web

8

Kurdistan, or the issue of federalism, about which many provisions in the Constitution are not
clear. For example, it is not obvious which government has the authority to extract oil or to
control security.
Both the institution of judicial review and the ratification of various amendments to the
Constitution have reshaped the capacity of America to understand the nature of a constitution.
Judicial review has led to nullification of numerous laws, which conflicted, with the
Constitution. Various amendments to the Constitution solved constitutional crises. Adding a Bill
of Rights to the original constitution ensured ratification in Virginia Adoption of the Thirteenth
Amendment in 1865 abolished slavery. Ratification of the Nineteenth Amendment in 1920
secured the franchise for women 55 years after the adoption of the Thirteenth Amendment.
The same tools of constitutional development- amendment of the text and judicial
review-can enable Iraq to solve problems that arose among Kurds, Shia Arabs, and Sunni
Arabs.
This dissertation includes five chapters. Chapter one will focus on the usefulness of
comparative Constitutional analysis and the urgency of setting reasonable limits on
governmental power in the new Iraq. Chapter two focuses on the American historical
development in the United States how government powers arc limited to protect people and solve
issues that arose in the history of America. Chapter three focuses on the historical development
of the Iraqi political system through the establishment of Iraq until 2003 and Chapter four is
focusing as well on issues that arose in Iraqi history and will explore how developments in the
American Constitution may help Iraq to solve problems that arose in lraq.

of administrative and security arrangements between the Iraqi government and Kurdish regional authorities that sit
atop poorly defined intcmal boundaries amid a toxic legacy of mistrust. htto://www.usip.org/publications/iragsdisputed-territories.
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Chapter One
The Usefulness of Comparative Constitutional Analysis and the Urgency of Setting
Reasonable Limits on Governmental Power in the New Iraq

I approach this task of comparative constitutional analysis in the spirit of Edward
McGlynn Gaffney, one of my professors at Valparaiso University School of Law. In his
materials on Comparative Constitutional Law, Gaffney writes:
The point of moving away from one's own culture to another is not to reach the
conclusion that one system is superior and the other inferior. Instead, the point is
to focus carefully on both similarities and differences and to appreciate how these
differences arose and why they persist. When one does that, the next move is to
take advantage of this new grasp of another culture by returning to one's own
culture, in which we may notice- perhaps for the first time or perhaps in a fresh
way-things we may have missed or undervalued before. Thus the most
important attitude to bring to the task of undertaking comparative analysis is
openness. Neither false pride in one's own culture nor false humility about its
distinctive achievements is useful. 12
Gaffuey urges that constitutional analysis requires attentiveness to the historical context
within which a constitution was written or-in the case of an unwritten constitution such as that
of the United Kingdom-took shape through customs over several centuries. Gaffney insists that
paying attention to this context is important because that enables the reader of a constitution to
appreciate more fully the communal self-understanding imbedded in a constitution. Throughout
this dissertation l shall understand constitutional law to mean something like the following
description offered by Gaffney:
Constitutional Law is a way of describing both the ways in which government is
empowered to act to sustain the common good of a society, and the limits or
restraints placed upon governmental power by the people, whose representatives

~-

Edward McGlynn Gaffney, Con1parative Constitutional Lmv: United Kingdom and United States 1
120 12).
10

are enjoined by the constitution to do only the things the(; are authorized to do and
to respect the rights and freedoms that the people retain. 3
It is thus important to note at the outset of this dissertation both the historical background

surrounding the constitutions explored here and the immediate context within which this
dissertation is written.
The historical background of the American Constitution of 1787 (ratified in 1788, and
effective in 1789) is, of course, the American revolutionary war that preceded it. Similarly, the
Iraqi Constitution of 2005 is the product of the war initiated by the United States, the United
Kingdom, and other countries in 2003.
The American War for Independence is universally acknowledged as revolutionary not
because it swiftly achieved the three goals boldly identified as the heart of the American cause:
equality of all humans, the inalienability and source of human rights, and the derivation of all
governmental power from the consent of the governed:
We hold these truths to be self-evident, that all men are created equal, that their
Creator with certain unalienable Rights endows them that among these are Life,
Liberty and the pursuit of Happiness. That to secure these rights, Governments are
instituted among Men, deriving their just powers from the consent of the
governed. 14
Revolutionary rhetoric is one thing. Human experience may be very different. When the
disjunction between rhetoric and reality is pronounced, it may take decades or even centuries
before a revolutionary goal is achieved. Slavery was abolished by the ratification of the
Thirteenth Amendment in 1865; nearly a century after the Declaration oflndependence, and the
implementation of racial justice in America took another century and another revolution, known

as the Civil Rights Movement culminating in the enactment of the Civil Rights Act of 1964 and

13

Edward McGlynn Gaffney, Comparative Constitutional Law: United Kingdom and United States 1

(2012).
14
Declaration ofIndependence, I Stat. I ( 1776).
11

the Voting Rights Act of 1965. Political empowerment of women with the franchise and
opportunity to serve in public office was postponed at the federal level unti I the ratification of the
Nineteenth Amendment in 1920. Many more examples of the slow growth of unfolding
constitutional developments in the United States suggest that a similar pattern may ensue in Iraq,
but an overwhelming majority of Iraqis understand the relevance of Dr. Martin Luther King's
famous description of the right moment to begin an important task: ''the fierce urgency of
now." 15
The American constitution was written in one brief summer in 1787. 16 The reading of the
document and its application to many circumstances that were then unknown and unanticipated
has taken centuries to develop. Perhaps the most amazing thing about this constitution is that it
has survived for centuries as an instrument of societal meaning and self-understanding. This
important fact is in no small part a result of the explicit and bold rejection of monarchy in favor
of a republican form of government. Thus any comparative American-Iraqi constitutional
analysis must come to terms with the historical reality that concentrated power has for millennia
been a central dimension of monarchy. From the ancient period of the Nee-Babylonian or
Chaldean Empire (626-539 BCE) through the period of"absolute monarchy" that held sway until
the American and French Revolutions in the late eighteenth century of the common era, the
concentration of power in a single person (known in French as "le Souverain," the source of the
concept of national sovereignty) who was typically unaccountable to the people whom he or she

15

This phrase occurs in Dr. King' s famous sermon entitled "Beyond Vietnam: A Time to Break Silence."
Dr. King delivered this sermon at a meeting of Clergy and Laity Concerned at Riverside Church in New
York City on April 4, 1967. A year later on April4, 1968, King was assassinated in Memphis, Tennessee.
:o Catherine Drinker Bowen, Miracle At Philadelphia: The Story of the Constitutional Convention, May September 1787 (1986).
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ruled. The long historical process of setting limits on power-known as constitutionalismbegan centuries before the modem era, but is beyond the scope of this dissertation.
The history of the twentieth century, moreover, requires candid acknowledgement of the
danger of concentrated power in many shapes and sizes. Nazi Germany, Fascist Italy, Imperial
Japan, and Communist Soviet Union and Republic of China, and numerous other parliamentary
governments of the Right and Left illustrated in the mid to late twentieth century that
concentration of power to the extreme degree of totalitarianism tends to deprive the masses of
fundamental aspects of human dignity, such as freedom of speech, freedom of press, due process
of law, and equal protection of the laws.
The context within which this dissertation is written is the period after the overthrow of
the regime of Saddam Hussein in 2003 and immediately after the Arab Spring, which erupted in
Tunisia on December 17, 2010, and spread rapidly to Egypt, Libya, Bahrain, Yemen, and Syria.
To appreciate these events, it is necessary first to acknowledge that the Arab world has not been
immune to the problem of power concentrated in a dynastic family, whether a royal family such
as the Saudis and the Hashemites or the family of a military boss such as Hosni Mubarak or
Muammar Qaddafi.
As is well known, Iraq suffered for decades under the brutal autocratic rule of Saddam
Hussein, whose crimes include genocide (for which he was never indicted or put on trial), and
whose Baath Party was a crude instrument for harsh societal control. 17
Just as constitution-making followed the American and French revolutions in the late
eighteenth century, so also many Arab republics have recently been engaged in the drafting of
new constitutions or in shifting structural arrangements about allocation of powers. The primary

17

In Chapter Two I acknowledge the positive dimension of the removal of Hussein from office; see p. 13
below.
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goal of this important enterprise may be stated succinctly: to restructure powers in order to
maintain orderly self-governance without invading human rights secured to the people. This
dissertation, which analyze of American constitutionalism limitations on government powers
seeking to learn from the American experience lessons that are appropriate in contemporary Iraq.
The United States is a good place to undertake comparative constitutional analysis since
it is so dramatically pluralistic. 18 Indeed, one must acknowledge that America has flourished by
virtue of a dramatic pluralism that occurred because of successive waves of migration. Iraq is no
nearly as pluralistic as the United States, but has two distinct ethnic communities (Arabs and
Kurds) with two distinct version of Islam (Sunni and Shia) and a small but ancient Christian
community, with many important issues to be resolved before these communities will thrive in a
post-Hussein Iraq.
There are many ways m the American constitution that lead to limited government
powers and avoiding a dictatorship, such as the separation of powers, checks and balances,
federalism, judicial review, and enumerated rights. 19 The separation of powers is a political
doctrine that divides powers between branches of government in a way that no branch of
government can become powerful more than the others?0 In addition, according to this doctrine,
there is not absolute separation between powers because each branch can check the other's

8

One of the founding fathers, James Madison, is revered as the "Father of the Constitution." He served
in the First Congress and proposed the adoption of several amendments, which when ratified became
known as the Bill of Rights. Along with Alexander Hamilton and John Jay, Madison wrote several
arguments for popular consumption in the New York Daily Advertiser, urging support for ratification of
the Constitution he had drafted. In one of these arguments Madison predicted that America would emerge
as a strong, viable precisely because of the multiplicity of viewpoints; see James Madison, The Federalist
Papers No. 10 ("The Utility of the Union as a Safeguard Against Domestic Faction and Insurrection,"
first published Nov. 22, 1787); see http:/lwww.constitution.org/fed/federalO.htm
~ Lecture of Professor Richard Stith at Valparaiso Law School, The Introduction of American Legal
System Class, Fall2012.
·' Michael C. Dorf and Trevor W. Morrison, The Oxford Introduction to U.S Constitutional Law, 95
12010).
'
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power to make sure that each branch of government exercises appropriate power. 21 The principal
goals this doctrine seeks to promote are protection of individuals from government and
promotion of democratic participation in system.22 The philosophy of this doctrine is also related
to the protection of minorities when any law or regulation passed by majority_23
A separation of powers and checks and balances system absolutely forbids a
constitutional system from becoming a dictatorship or making a single powerful branch of
government. For example, each branch of government has powers that it can use to check and
balance the operations and powers of the other two branches. 24 Today, this system has become a
political system in many countries. Many constitutions set up this system to make sure that a
dictatorship does not arise and no branch gains monopoly powers?5
Judicial review has a big role to make sure that the Legislative and Executive branches
acts do not conflict with the Constitution's provisions because through judicial review other
branches of government have to limit their powers? 6 Judicial review is one of other limitations
on government, which will not let other branches of government to transgress their constitutional
limits or enact any laws or order any actions that conflict with constitutional provisions.
Decentralization or federalism is a method to protect the country from an existing
dictatorship and to establish a democratic system in a way that minorities share in governing of

2 1 Jd.
22

Michael C. Dorf and Trevor W. Morrison, The Oxford Introduction to US. Constitutional Law, 97
(20 I 0).
23 Jd.
24
Jd. at 97-98.
25
William Burnham, Introduction to the Law and Legal System of the United States, 9-10 ( 1995).
26
Michael C. Dorf and Trevor W. Morrison, The Oxford Introduction to U.S. Constitutional Law, 12
(20 10).
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the country. Dividing powers between central and local governments is another guarantee to
avoid a political system from becoming a dictatorship?7
The purpose of some provisions in a constitution is to restrict a government (Legislative,
Executive and Judicial branches) from being more powerful to enact whatever they want to, a
lack freedom of speech, express liberties, and all other fundamental rights.

28

A constitution is a

tool to structure a political system and to protect human rights. 29 It is important that those who
participate in writing a constitution think about provisions that do not allow government to be
powerful in a form that can restrict people from exercising their fundamental rights. 30
The United States of America is one of those countries that established a system that led
to a democracy and that limited the branches of government to powers or functions specified in
the provisions mentioned above. Although the phrase "Separation of Power" nowhere occurs in
the American Constitution, the constitutional doctrine of separation of powers is clearly
grounded in the text of the document, which assigns all legislative power to Congress in Article
I, §8, all executive authority to the President and his cabinet in Article 11, and all jurisdiction over
··cases and controversies" involving federal legal questions to the judiciary in Article Ill.
This system creates three distinct branches of government that share federal power. The
powers of one branch can be challenged by another branch. This is the system of checks and
balances. The American system of checks and balances has worked well over the course of
America's history. Sometimes huge clashes have occurred between the branches. In 1987 the
John 0 . McGinnis and llya Somin, " Federalism vs. States' Rights: A Defense of Judicial Review in a
~ederal System." Northwestern University Law Review, Vol. 99, No. I, pp. 89-130, 2004; Northwestern
Public Law Research Paper No. 04-08; George Mason Law & Economics Research Paper No. 08-1 ·1.
\vailable at SSRN: http://ssrn.com/abstract=578143 .
• ~ Patrick J. Charles, "Restoring 'Life, Liberty, and the Pursuit of Happiness' in Our Constitutional
Jurisprudence: An Exercise in Legal History," 20 William & Mary Bill of Rights Journal 457 (2011);
a\ailable at SSRN: http://ssrn.com/abstract= l839205.
' Erwin Chemerinsky, Constitutional Law Principles and Policies, (2nd Ed, 2002).
Brian K. Landsberg, Leslie Gielow Jacobs, Global Issues in Constitutional Law, 4-5 (2007).

16

Senate rejected President Reagan's nomination of Judge Robert Bork to serve as an Associate
Justice of the Supreme Court. Although such occasions have been relatively rare, they are
important reminders of the limited. The system was meant to keep the three branches in balance.
Even though there have been times when one branch has become predominant, overall the three
branches have achieved a workable balance with no one branch holding all the governmental
power. In addition, the Constitution of the United States includes all of these provisions that limit
the government's power. However, one of those provisions nowhere mentioned in the
Constitution but developed by the Supreme Court in the case known as Marbury v. 1\1adison31 is
the power ofjudicial review.
As I mentioned above, Iraq suffered under a dictatorship for a long time because of
monopoly powers under one branch of government. Iraq had many constitutions because of
changing regimes, political systems changing from a monarchy to republic, and the military
invasion and occupation from 2003 to 2011. The Iraqi people were eager to establish a
democracy and to have a political system to lead the country to democracy, to protect people
from a future dictatorship and to exercise their rights such as freedom of speech-which is
crucial to effective participation in governing their country- and religious freedom.
Removing the Saddam I Iussein regime was an important achievement in Iraqi history and
people started to adopt the new Constitution that includes provisions enabling leading Iraq to
become a democratic country, to keep people from suffering, and to exercise fundamental rights
fully and freely. A strong majority of the Iraqi people now thinks that the Constitution of 2005 is
the gateway to democracy because it includes those provisions limiting the government from
being too powerful. For instance, the Constitution enables people to speak freely and thus
enhances the possibility that the voice of people will be heard. This is at the very heart of
31

Marbury v. Madison, 5 U.S. 137 (1803).
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democratic renewal in Iraq. In other words, the Constitution must be a tool to protect people and
to government from violating human dignity or depriving persons of their human rights. By
adopting the foundational insight of John Locke imbedded in the American Revolution that
government derives its power or authority to govern from the consent of the governed, the new
Iraqi Constitution gives meaningful encouragement not only to the possibility that democracy
can exist in Iraq, but also to necessity that it must.
The Constitution of the United States and its historical developments as well as the
amendments led to establishment of limited government. The structure of government, which
established in the Constitution, historical development of constitution, and amendments had a big
role to existing democracy, protecting people, protecting human rights, freedom of religion and
so on. The same tool will be useful for Iraq to adopting a democratic system, establishing legal
institutions, independent judiciary, limited government, and protecting Iraqis from not existing a
dictator in new Iraq.

18

Chapter Two

Limitation on Government Powers in tbc American Legal System

In the democracy system limiting government powers is one of the most significant

points to establish in institutions that govern the country. The philosophy of limitation of
government powers is to establish a limited government to make sure that the system does not
lead to monopoly government enacting whatever laws they want to, and a lack freedom, liberties
and rights. The idea of establishing a limited government is old in the American legal system.
Historically the idea of limiting government is linked to the Declaration of Independence in
American history.
The limitation of government powers should be regulated in the Constitution or basic law
that is the supreme law of the country in every legal system in the world. However, there are
different forms of constitutions such as, charters, constitutions, and basic laws but all of them are
the supreme law.
Before the Declaration of Independence in American history there was no constitution
that included provisions to limit government powers. However, there were some provisions in
the English legal system that limited government, but it did not have any influence on the
colonial system.
Not having a limitation on government powers was one of the most important reasons
America split from the British Empire because the parliament in England enacted several laws
placing demands on the colonists. Most of those laws such as Stamp Act, Tea Act, and the Sugar
Act had a bad influence in the colonial period. These laws were enacted by the parliament in

19

England to get an advantage from the colonists. The Magna Carta and the English Bill of Rights,
did not have any effect on these laws.

1- Constitutionalism in America Under the British Empire

ln the mid-1600's, the United Kingdom established a number of colonies in north of
America. Thirteen colonies under the British Empire were lasted until the Declaration of
Independence in 1776. Not having a Basic law or Constitution that included some provisions to
restrict the Empire was a main reason break from the Empire. 32
The colonial period or America under the British Empire is described as the dark age of
American Law and the period without freedom, pursuit of happiness, restrictions on liberty, and
unreasonable taxes?3 Establishing a democratic government and institutions to protect freedoms,
liberty, human rights, and preventing the government from becoming a dictatorship dictator is
dates back to the period of colonies under the British Empire.
Enacting some laws such as the 1763 Sugar Act, increased duties on foreign sugar
imported from the West Tndics. A Currency Act was also passed that year banning the colonies
from issuing paper bills or bills of credit because of the belief that the colonial currency had
devalued British money. Further, in order to continue to support the British soldiers left in

Gregory E. Maggs, Peter J. Smith, Constitutional Law, I (2009).
Lawrence M. Friedman, A History of American Law, (2nd Ed.) 15 (1985).
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America after the war, Great Britain34 passed the Quartering Act in 1765. This ordered colonists
to house and feed British soldiers ifthere was not enough room for them in the barracks.35
The serious challenge came to the colonies' self-governance at the end the French and
Indian war. In this conflict, which continued from 1754 until 1763, the United Kingdom fought
against France and France's American Indian allies in North America. To help support the war
and cover money that lost was in the war, the parliament enacted several laws that sought to raise
revenue from the Colonies. These laws include the Stamp Act of 1765 and the Act of 1767, both
of the laws imposed taxes on various goods within the colonies. 36
Most of the colonists thought those laws exceeded the power of parliament. Enactment of
these laws exceeded parliament's power without considering of the colonists. The colonies pretty
much became a practicing dictatorship.
Not having a Constitution that included provisions to limit parliament's power to enact
whatever laws they wanted for their gains was one the main factors that lead the colonists to
think about independence. The idea of limit government's power and democracy dates back to
this period in American history.
The idea of a constitution to regulate government and protect rights with limitations on
government is old and date back the colonial period. The idea of this kind of constitution was not

34

Great Britain is the name for the island that comprises England, Scotland, and Wales, although the term is also
used loosely to refer to the United Kingdom. The United Kingdom is a political unit that includes these countries
and Northern lreland. The British Isles is a geographical term that refers to the United Kingdom, Ireland, and
surrounding smaller islands such as the Hebrides and the Channel Islands. See
http://oxforddictionaries.com/defmitionlengJish/GreafO/o2BBritain
35
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new rn 1787 or even in 1776, but the root of the idea returns to seventeenth and eighteenth
centuries. 37
Basically a constitution must limit the government's power to adopt equality between
branches of government and protect rights to existing democracy and the practice of liberties. A
constitution regulates the structure of government by adopting a political system; the kind of
system that determines powers between all branches of government. In addition, the mechanism
of protecting rights must be mentioned in the constitution in an absolute way to have freedom
and human rights.38
In the colonial period before the Declaration of Independence of the United States, Great

Britain had some limitations on government powers under the common law, the English Bill of
Rights of 168939, Feudalism40 and the Magna Carta 41 However, those provisions had roles to
restrict government in England, but it did not influence government of the Colonies. For
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The English Bill of Rights of 1689 was a forerunner to the American Bill of Rights. It established restrictions on
the Royal Family's rights. One such restriction was the ban of the Royal Family's dismissing of Parliament's laws.
If Parliament created a law, the Royal Family could not suspend the law. The most important aspects of the English
Bill ofRights, however, were that it limited the right of raising money through Parliament taxation, and announced
liberties such as freedom of debate in Parliament, freedom of elections, and freedom from cruel punishment. Also,
the bill denied Roman Catholics of the throne because of the religious divisions that occurred when the Catholic
James was ruling a mostly protestant England. It was created solely to control the power of the royal family, and to
make them obey Parliament laws.http:/lleisurelife.hubpages.comlhub!English-Bill-of-Rights-l689-Parliament-andPoliticai-Diversity.
tO Feudalism is the name given to the system of government William I introduced to England after he defeated
Harold at the Battle of Hastings. Feudalism became a way of life in Medieval England and remained so for many
centuries. William lam better known as William the Conqueror. He had defeated the English army lead by Harold
but he had to gain control of all of England before he could be truly called king of England. See
http://www.historylearningsite.co.uk/feudalism.htm.
~ 1 The Magna Carta was signed in June 1215 between the barons of Medieval England and King John. "Magna
Carta" is Latin and means "Great Charter". The Magna Carta was one of the most important documents of Medieval
England.
1r was signed (by royal seal) between the barons and John at Runnymede near Windsor Castle. The document was a
series of written promises between the king and his subjects that he, the king, would govern England and deal with
1ts people according to the customs of feudal law. Magna Carta was an attempt by the barons to stop a king - in
this case John -abusing his power with the people of England suffering.
http://www.historylearnings ite.eo.uk/ magna carta.htm.
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example, enacting five laws that the Colonies called the "Intolerable Acts"42 or "coercive Acts"
were opposite to those provisions in the English system because these acts limited the civil and
political rights of colonists.43
Reviewing laws in London was simply approving that the only source for law in the
colonies was the English common law. Because the colonial courts in the 18th century were
mostly English, the British government was tried to make the Colonies pay attention to London's
demands. For example, legislation required copies of all "orders, laws, statutes and ordinances"
to be sent to England. Any law disallowances in London, within three years after passage,
44

"shall thence forth cease and determine and become utterly void and of none effect".
Not having any constitution in the colonial period to be a source for law restricting

government and sending laws to London to review to make sure that laws in colonials were
consistent with London's desire was an excess exercise of parliament's powers in England.
The intolerable Acts, no limitation on parliament in England to enact laws for colonies in
North of America, and other factors led concerned colonies, in all of the colonials except
Georgia, to send a representative to a meeting in Philadelphia. The meeting was called the "First

42

Name given by American patriots to five laws (including the Quebec Act) adopted by Parliament in 1774, which
limited the political and geographical freedom of the colonists. Four of these laws were passed to punish the people
of Massachusetts for the Boston Tea Party. The Boston Port Bill closed the port until such time as the East India
Company should be paid for the tea destroyed. Other acts changed the royal charter of Massachusetts; provided for
the quartering of troops-the New York assembly had earlier ( 1767-69) been suspended for refusing to make
provisions for British troops- in the colony without provincial consent; and gave royal officials in conflict with
colonial authorities the right to trial in England. American opposition to these laws and to the Quebec Act was felt in
all the colonies, since the actions taken against Massachusetts might be extended to any colony and the Quebec Act
was considered a violation ofthe sea-to-sea grants of many colonial charters. The outcome was the First Continental
Congress. http://encyclopedia2.thefreedictionary.com/The+Intolerable+Acts.
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Continental Congress". 45 The representatives met peacefully between September 5 and October
26, 1775. Fifty delegates attend the first continental congress. They included many famous
figures of the era, including John Adams, Samuel Adams, Patrick Henry, John Jay, Richard
Henry Lee, Peyton Randolph, Roger Sherman, and George Washington.46
In this meeting the delegates to the First Continental Congress did not act as if they had
any power to enact laws or any other governmental action. 47 Instead, the delegates offered
resolutions and prepared a letter as a grievance to the King. But at this meeting, the delegates
agreed to reconvene on May 10, 1775, in Philadelphia. Before the chosen day for the Second
Continental Congress, war broke out in Massachusetts. 48
On July 4, 1776, the "Second Continental Congress"49 of the 13 British colonies in North
America decided not to be a country under British Empire and to govern themselves as an
independent state. 50 After reciting a long train abuses and controlling authority by the British

i ' The first Continental Congress (Sept. 5- 0ct. 26, 1774) was made up of delegates from all the colonies except
Georgia. It met in Carpenter's Hall, Philadelphia, and Peyton Randolph was chosen to preside. The meeting's general
purpose was to express colonial grievances against British policy, and only a few radical members considered the
possibility of breaking with England. The plan of Joseph Galloway for reconciling Great Britain and the colonies
under a new imperial scheme was introduced but rejected. The session's most important act was the creation of the
( 'ontinental Association, which forbade importation and use of British goods and proposed prohibition of colonial
exports. Several petitions of grievances, written principally by John Dickinson, were sent to the king, and the
meeting was adjourned until May 10, 1775. See http://encyclopedia2.thefreedictionary.com/Continentai+Congress
... Gregory E. Maggs, Peter J. Smith, Constitutional Law, 3 (2009).
.-/d. at 4.
"'/d. at4.
"'' The Second Continental Congress met on the appointed day in Philadelphia. Armed conflict strengthened the
radical element, but only gradually did the delegates swing toward independence. A Continental army was created to
oppose the British and, through the agency of John Adams, George Washington was appointed (June 15, 1775)
commander in chief. The reconciliation plan offered (1775) by Lord North's government was tabled. A diplomatic
representative, Silas Deane, was sent (Mar., 1776) to france. American ports were opened in defiance of the
avigation Acts. Finally, the momentous step was taken: Congress on July 4, 1776, adopted the Declaration of
Independence. http://encyclopedia2.thefreedictionary.com/Continentai+Congress.
Anthony J. Bellalia JR, Federalism, 3 (2011).
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Empire under King George Ill, against the colonies, the Declaration of Independence was signed
by all thirteen colonies in 1776.

51

The limitations on parliament's powers did not affect Jaws enacted by the parliament in
England against the colonies. For instance, "Intolerable Acts" were enacted by parliament in
England that had a bad influence on the colonists. This was the basic reason that led colonists to
declare independence.

IT- The Independence of America (1776), and the Articles of Confederation (1781)
When the American colonies declared independence from the British Empire
immediately they severed their relationship with Great Britain. 52 At ftrst the thirteen colonies did
not aim to create one nation. Their goals were to transform the former Colonies into thirteen
independent states in which each state has its own sovereignty. In addition. they wanted to
•

cooperate m some matters.

53

The independence of America was a new step m American history and was an
achievement for the Colonists. However, all of the colonies had a charter as a constitution in
colonial period but they governed by British Parliament.
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In 1777, while the war was still continuing, the continental Congress drafted the first

Constitution under the title "the Articles of Confederation"54 , this document was ratified by all
thirteen states.

55

The Articles of Confederation were like an agreement between several independent
states, rather than a basic law or constitution for a new national government. The purpose of the
Articles of Confederation was to establish a "finn league of friendship" among former
colonies. 56 For instance, it mentioned very explicitly that each state had its own sovereignty.
According to the Article II each state had its sovereignty such as independent State.
Each state retains its sovereignty, freedom, and independence, and every power,
jurisdiction, and right, which is not by this confederation expressly delegated to
the United States, in congress assembled. 57
Giving sovereignty to each state with freedom, independence, having every powers, and
jurisdictions and rights refers to dividing powers among the states without a powerful central
government and was historical achievement for Americans. Also, the Congress had limited
power to pass laws, giving each state one vote. In addition, Congress did not have the power to
enforce laws or collect taxes.
The Articles of Confederation included limitations on Congress and States governments
at the same time. 58 Under the Articles of Confederation, each state had one delegate to congress
and each state's delegation had one vote in Congress.59
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The Articles of Confederation are the initial document that governed the association of the 13 states from March
I, 1781 to March 4, 1789, prior to the adoption of the U.S. Constitution. This was ftrst submitted to the states in
1777 and was prepared by Continental Congress. It was later ratified by state representatives empowered by their
respective legislatures. See http://defmitions.uslegal.com/a/articles-of-confederation/.
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The Articles of Confederation limited the authority of all states to act in some foreign
matters such as making war, entering treaties, or receiving

ambas~adors

without consent of

Congress; the Articles of Confederation empowered Congress to act in such matters. An act of
Congress required a majority vote of states and Congress depended on states to enact laws ; the
actions of Congress depended on states votes. 60

A- Limitation on State's Powers Under the Articles of

Confederation

Article VI of the Articles of Confederation includes several limitations on state's powers.
For instance, states cannot send any embassy to or receive any embassy from, enter any
conference, agreement, alliance or treaty with any king, and so on.
No State, without the consent of the United States in Congress assembled, shall
send any embassy to, or receive any embassy from, or enter into any conference,
agreement, alliance or treaty with any Kjng, Prince or State; nor shall any person
holding any office of profit or trust under the United States, or any of them,
accept any present, emolument, office or title of any kind whatever from any
King, Prince or foreign State; nor shall the United States in Congress assembled,
or any of them, grant any title ofnobility. 61
Article II expressly limited state's powers that without the consent of Congress do not
have power to send and receive embassy, signing: agreement, conference, and alliance or treaty
with any king, prince and State.
No two or more States shall enter into any treaty, confederation or alliance
whatever between them, without the consent of the United States in Congress
assembled, specifying accurately the purposes for which the same is to be entered
into, and how long it shall continue. No State shall lay any imposts or duties,
which may interfere with any stipulations in treaties, entered into by the United
States in Congress assembled, with any King, Prince or State, in pursuance of any
treaties already proposed by Congress, to the courts of France and Spain. No
60
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vessel of war shall be kept up in time of peace by any State, except such number
only, as shall be deemed necessary by the United States in Congress assembled,
for the defense of such State, or its trade; nor shall anybody of forces be kept up
by any State in time of peace, except such number only, as in the judgment of the
United States in Congress assembled, shall be deemed requisite to garrison the
forts necessary for the defense of such State; but every State shall always keep up
a well-regulated and disciplined militia, sufficiently armed and accoutered, and
shall provide and constantly have ready for use, in public stores, a due number of
filed pieces and tents, and a proper quantity of arms, ammunition and camp
.
62
eqmpage.
Moreover, the same Article mentioned other limitations on state's power in which states,
without consent of Congress, do not have power to enter a treaty, alliance or confederation with
other states. In addition, states cannot lay any duties or impositions that interfere with any
stipulations in treaties that Congress entered in to.
The other significant restriction on state's power is the authority of declaring war. The
same Article prohibited states from declaring war and states do not have the power to declare
war unJess it is deemed necessary and proven by the states delegate in CongTess. For example,
the assembly in Congress must show that the war is necessary for the defense of the state's
security or for state trade. However, every state has its own militia according to the Articles of
Confederation, but they do not have power to declare war unless there is a danger to their state or
their trade.
The power to declare war is expressly granted to the Congress. However, there are some
exceptions that allow a state to declare war.
No State shall engage in any war without the consent of the United States in
Congress assembled, unless such State be actually invaded by enemies, or shall
have received certain advice of a resolution being formed by some nation of
Indians to invade such State, and the danger is so imminent as not to admit of a
delay till the United States in Congress assembled can be consulted; nor shall any
State grant commissions to any ships or vessels of war, nor letters of marque or
reprisal, except it be after a declaration of war by the United States in Congress
assembled, and then only against the Kingdom or State and the subjects thereof,
62
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against which war has been so declared, and under such regulations as shall be
established by the United States in Congress assembled, unless such State be
infested by pirates, in which case vessels of war may be fitted out for that
occasion, and kept so long as the danger shall continue, or until the United States
in Congress assembled shall determine otherwise. 63
The last paragraph of Article six clearly limits the state's power to declare war. Declaring
war must be with the consent of Congress. If there is an emergency circumstance a state can
practice this power. For example, if a state is invaded by another country. In addition, states
cannot grant commissions to any ships or vessels of war and act in war until after the declaration
of war by Congress.
Article six the Articles of Confederation also represented the sole and exclusive power to
determine the war and peace situation among all states. In addition, all circumstances that related
to the war circumstances were the Congress's power.64
Another clause mentioned in the Articles of Confederation, that is necessary to protect
human rights and restrict state governments from not restricting people in different states to
travel among all states and make trade was the privilege and immunities clause.

65

According to

this clause, mentioned in Article four of the Articles of Confederation, people were free to move
between states, free to move property among states, free to inhabit each state, ingress and regress
to and from any other state, and shall enjoy all privileges. 66
The limitation on government powers is explicitly mentioned in the Articles of
Confederation. For instance, the privileges and immunities clause was one ofthe most important
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limitations of state governments, to let people travel, trade among other states, and inhabit
wherever they want.

B- Limitation on Congress's Powers Under the Articles of
Confederation

The general government under the Articles of Confederation was limited by several
enumerated powers. The Confederation Congress had enumerated powers such as, the power of
determining on war and peace, sending and receiving ambassadors, and entering into treaties and
alliances.

The United States in Congress assembled, shall have the sole and exclusive right
and power of determining on peace and war, except in the cases mentioned in the
sixth article-of sending and receiving ambassadors-entering into treaties and
alliances, provided that no treaty of commerce shall be made whereby the
legislative power of the respective States shall be restrained from imposing such
imposts and duties on foreigners. 67
Congress, under the Articles of Confederation, had the authority to conduct foreign
affairs, maintain armed forces, borrow money, and issue currency. These central powers were
quite limited.68 During these years, between 1776 and 1777, while the colonists were still
fighting for independence, the Articles of Confederation created a weak national government
with most of the governmental powers retained by the states. The Articles provided no separation
of branches. There was no president or any other independent executive, nor was there a federal
judicial branch.
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Under Articles of Confederation, Congress, the legislative branch, was the only branch of
government. While Congress did have some powers, it could not enforce its laws on the states or
the people because it only had enumerated powers. Also, it was limited by Article nine. States
were permitted to coin their own money. There was no regulation of commerce between the
states and states could enter into treaties with foreign nations and declare war, "with the consent
of Congress.'' Congress could not tax the states or the people; it could only request funds to run
the government. 69
The limitation on state government's powers as well Congress was a guaranty to protect
the people and allow them to exercise their rights because of not having absolute powers by both
Congress and state governments such as, not allowing free travel among states, trade, and
inhabitants among states. 70
The limitation on government under the Articles of Confederation had a big role to
protect people but the weakness of Congress and many other defects in the Articles of
Confederation led all states to decide to reform the structure of government. Defects in Articles
of Confederation, as mentioned above, became evident in the years that followed their
ratification. Also, depending congress on state's votes for revenue, Congress was powerless to
serve common interests effectively. ln addition, Congress under the Articles of Confederation
was incapable of regulating commerce among all states. 71 There were many defects in the Article
that led the delegations to meet and make convention. These defects were factors to establishing
a stronger central government authority among states. 72
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To answer problems of interstate commerce that arose under the Articles, a convention
was held in Annapolis, Maryland, in 1786, one year before drafting the proposal for the
Constitution of the United States. All of the states did not participate in this Convention and they
decided to hold another convention in Philadelphia on the second Monday in the next year. The
convention was called the Federal Convention and lasted from May 25, 1787, until September
17, 1787. Most members of the founding generation participated in the Convention including
Benjamin Franklin, Alexander Hamilton, James Madison, and George Washington. Thomas
Jefferson and John Adams were absent because they were in Europe during the convention. 73
The core of the Federal or Constitution Convention was to understand the system of
government that the delegates devised, prescribe how the people and states are to participate and
share in the branches of government, limit the central government's power, and provide the
process of making laws and the technique of enforcing laws. Also, the main purpose of the
Convention was to remedy the defects in the Articles ofConfcderation. 74
1- The Constitution of the United States and Limitation on
Government Powers

The idea of restricting government by putting limitations on its power is old in the
American legal system and dates back to the period of writing the Magna Carta75 that was
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' Magna Carta, Latin for "Great Charter," was a document delineating a series of laws establishing the rights of
English barons and major landowners, which limited the absolute authority of the King of England and became the
basis for the rights of English citizens. King John signed it reluctantly on June 15, 1215, at Runnymede, at a table set
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written by King John. 76 The history of the American Constitution returns to 1251 because the
Magna Carta included many of the rights that eventually became a part of the Constitution of the
United States. In addition, in this document they sought to establish that the king's power derives
subordinate to the law. The notion of constitutional limitations on governmental authority
became a part of English rhetoric and political philosophy, then departure to the Constitution of
the United States.77
.. Limited government came to mean that Crown limited by Parliament and the rights of
the people safeguarded by the vaunted "mixed constitution." A balance among the monarchic
(Crown)78, aristocratic (Lords) 79, and democratic (Commons) elements was thought to ensure the
preservation of liberty and no further checks on parliamentary supremacy were thought to be
necessary. The British Constitution was both a description of existing institutions including laws,
customs, and tradition as well as the balance of power and a declaration of fundamental
principles. Neither of these aspects of the Constitution served much to limit parliament." 80
The idea of limitation on government's powers returns to the English Magna Carta
because throughout this period many philosophers tried to spell out the principle that the king
received power from God. The enlightenment's rationalist rejected the idea of the divine right of
Kings.81
There were many political philosophers that rejected the powerful King or divine rights
for a King. For instance, 1Iobbes, Locke, Blackstone, Bolingbroke, Harrington, and Montesquieu
had a big role to devise and refme intricate and conflicting theories of government based on
76
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rational enlightenment principles, rather than on the pre enlightenment religious tradition that
was based on the King's rights and powers were derived God. 82
The American colonies, when they settled in the early seventeenth century, and they were
corning for political thinking in the eighteen the idea of changing political theories began to
differ from the British. 83 In addition, during the eighteen century they had different
interpretations than their British sources. 84 In spite, America relied on British thinkers and was
selective in their philosophical inspirations and radical in their applications. 85
The reason to write another constitution after the Articles of Confederation was that the
central government was too weak and also the Articles of Confederation included defects.
Defects in the Articles of Confederation became evident in the years that followed their
ratification. Also, depending on state's votes for revenue, Congress was powerless to serve
common interests effectively. In addition, Congress, under the Articles of confederation was
incapable of regulating commerce among all states. There were many defects in the Article that
led a delegation to meet and make convention. These defects were factors to establishing a
stronger central government authority among the states. 86
The drafters of the Constitution were between two opinions, the first were wanted
thinking to establish the powerful government because of the weakness of central government in
the Articles of Confederation because government did not have power to regulate many issues.
The delegates from different states in the convention were convinced that a strong central
government was necessary because they had experience with the weakness of the government
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under the Articles of Confederation. However, they sharply disagreed on just how strong the
government should be.

87

Second, the delegates were trying to establish a limited government. They disagreed on
the establishment of a powerful government because they had clear memories of the vice of
autocratic governmental power from their struggles against crown. 88
The delegates divided into two groups. The first group was opposite the strong and
powerful government and distrusted powerful government. In addition, they argued against any
encroachment on the powers of states that which minimally necessary to avoid the problems
which had arisen under the Articles of Confederation. On the other hand, some delegates were
trying to establish a powerful government because of the weakness of central government under
the Articles of Confederation. 89
The Constitutional Convention included two directions about how the structure and
authority of government should be established. Some delegates have had a desire to establish a
powerful central government but at the same time they did not agree that government be free to
act under any situations that they wanted. The American who supported the revolution and
Declaration of Independence and also the adoption the new Constitution for the United States
knew the dangers of tyrannical governments. In addition, they had experience with English
persecution of people wholly because of their religious or political beliefs. 90
The most important point that persuaded all delegates to establish government that must
have limited powers was what they found out in the English legal system; a citizen of England
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could not get a court and jury trial under the law if parliament wanted to punish people in some
kind of summary and unfair method of its own. 91
The delegates thought this kind of powerful government led to a lack of freedom, liberty,
human rights and established a dictatorship. Eventually, they agreed to establish a central
government but under some limitations that restricted government from acting in a particular
area or from acting except under certain prescribe procedures. However, there was a
disagreement that existed between them to adopt the Constitution or about the content of the
Constitution, which led them to divide into two directions, "federalism and anti-federalism", for
adopting the Constitution ofthe United States. 92
The limitation on government powers upset in the American legal system through two
phases. The ftrst step was to return to the period of writing the Constitution, which the framers of
the Constitution thought that a careful structure of government with divided and separate powers
among branches of government was the best way to protect people and individual rights.93 The
framers adopted the Constitution with two important doctrines that divided powers horizontally
and vertically. The separation of powers and checks and balances among branches of
government and federalism were the first way to limit government powers adopted in the
Constitution of the United States.
There arc two significant ways to protect people and their fundamental rights in the
American legal system; first, the structure of government that divided powers horizontally and
vertically which is the best way to not create a dictatorship.
The Constitution of the United States divided powers vertically between the central and
local governments. "Federalism" is a term that is usually used to refer to the vertical division of
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powers between central and local govemment. 94 In addition, the Constitution of the United States
also divided powers horizontally between three branches of government and checks on each
other to balance powers. "Separation of Powers and Checks and Balances" is a term often used
to refer to this horizontal division.95
Three branches are created in the Constitution. The Legislative, composed of the House
and Senate, is set up in Article I and enumerated the "legislative powers". The Executive,
composed of the President, Vice-President, and the Departments, is set up in Article 11. The
Judicial, composed of the federal courts and the Supreme Court, is set up in Article 111.96
The Constitution of the United States determined government's power that is the one of
the innovative feature of the Constitution. It defines the powers of government, allocates those
powers between the local and central government that divided powers between three branches of
government and central and state govemments.97
The Constitution by general expression of the powers and limitation upon government
limited the governments' powers, corresponding liberties, and rights of the people. For instance,
what power does Congress have by the Constitution's grant of authority to regulate Commerce
among the several states?98
The separation of powers between three branches of government and checks balances is
the first limitation on governments' power because of dividing powers and checking each other
that no branch can be powerful to do whatever laws or acts want.
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The second kind of limitation is a federalism that divided powers between central and
states governments. According to this doctrine powers must be divided vertically between central
and states government which restrict central government from becoming to be too powerful. In
the United States Police power describes the basic right of governments to make laws and
regulations for the benefit of their communities. Under the system of government in the United
States, only states have the right to make laws based on their police power. The lawmaking
power of the federal government is limited to the specific grants of power found in the
Constitution.
The right of states to make laws governing safety, health, welfare, and morals is derived
from the Tenth Amendment, which states.
The powers not delegated to the United States by the Constitution, nor
prohibited by it to the states, are reserved to the States respectively, or to
the people.99
The Constitution does not explicitly state which organ of government has authority to
determine the permissible limits of federal authority. 100 There are two different points of view.
First, is like other issues in the Constitutional it must be solved by court, ultimately by Supreme
Court. Second, Congress, the president, and the voters must resolve it. Neither way is
monolithic; advocates of Judicial review of federalism issues may concede that some federalism
issues are no justiciable, and advocated to political control of federalism may concede that some
federalism issues are subject to judicial review. 101
Judicial review is another way to limit government from enacting laws or acts that
conflict with the Constitution or to not exceed powers. I To wever, the Constitution of the United
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States does not state that judicial review is granted to any branch of government, but in Marbury
V. Madison this power existed and Supreme Court started to practice this power.

The power of courts of law to review the actions of the executive and legislative branches
is called judicial review. Though judicial review is usually associated with the U.S. Supreme
Court, which has ultimate judicial authority, it is a power possessed by most federal and state
courts of law in the United States 102
The second way the American legal system protects rights that called the negative
authority for government because it limits government powers and protects people to practice
their fundamental rights and human rights. However, putting rights in the Constitution occurred
during amend constitution which amended Constitution several times. Provisions about rights in
the Constitution is another way to protect fundamental rights which is called the negative
authority for government because it restricts government from making any laws to against
freedom of speech, religion and other fundamental rights.
ln September 1787 the Constitution was submitted to states for ratification. The AntiFederalist was against ratification because the Constitution lacked a Bill of Rights. In the AntiFederalist perspective not having a Bill of Rights lead to granting power to the government to
enact law which cause lacks of freedom of speech, religion, press, and other fundamental
rights. 103
On the other hand, the federalist perspective thought that the central government's
powers were limited and defined as well as argued that having bill of rights in the Constitution is
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dangerous for fear that it would be thought that only these rights which enumerated to be existed
and other fundamental rights will be not protected. 104
Both federalist and Anti- federalist were trying to protect people and their rights in
different ways. For example, the federalist wanted to protecting people and restricts government
through not putting bill of rights in the Constitution because they argued that it had bad influence
to not protecting other rights, which did not enumerate in the Constitution. Also, Anti- federalist
argued that the biJJ of rights must put in the Constitution because the Constitution included
detects without a Bill of Rights. 105

104
105

Id at 5.
William Burnham, introduction to the Law and Legal System ofthe United States, 4 (1995).
40

Chapter Three
The Limitations on Government Powers in the Iraqi Political System

The limitation on government's power to protect people is different in the history of the
Constitution in Iraq. 106 The history of the Constitution in Iraq may be divided in three periods:
The period of Monarchial Regime, the period of Republican Regime,
Constitution in 2005.

108

107

and the new Iraqi

Iraq has many Constitutions such as the Basic Law of 1925, 1958, 1963,

1964, 1968, and 1970, the last remaining in effect until the Transitional Administrative Law was
adopted in 2005. In 1990, a draft constitution was prepared but never promulgated due to the
onset of the Gulf War.

109

There arc three important phases in the history of the Iraqi Constitution. The Basic Law of
Iraq of 1925, which started, with the establishment of Iraq as well as with the establishment of
Monarchy, the Constitution of t 958, 1963, and 1968 in the Republic period whkh started after
the change in monarchy system to republic as well as with reach authority by Baath's Party, and
the Administrative Law for Transitional Period in 2003 and the Constitution of 2005 after the
invasion Iraq.
Each Constitution had different content because of differences in the phase and
circumstances. The limitations on government powers were different in all the Constitutions of
Iraq from the establishment of Iraq in t 921 until the last Constitution in 2005.
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The term Constitution should be changed or at least it must has different meaning from the
era to era with changing economic, social, and other kind of circumstance because constitution
write at a specific time and place and it is impossible to foretell the future.

110

However, it is

written at a specific point in time, but when the society faces difficult economic, social and other
problems. The constitution must change or at least the meaning of constitution will change. 111
The government's structure and powers were different in the successive constitutions in the
Iraqi history. The Iraqi history is rich for constitution and each constitution had different
limitation on governments' power to limit government and protecting people to exercise their
fundamental rights, liberties, freedom of speech, press and freedom of religion. In addition, one
of the violation against human rights was the not equality between man and women. Before the
establishment of Iraq in the Othman Empire period to 1920, Iraqi women's rights were not truly
recognized under the Ottoman Empire rule. Iraq was occupied for four centuries under this rule
which saw virtually no advancement of rights for women. The situation did not improve much
under the tribal, religious ruling during the British occupation and colonial period of 19201958. 112
There were some issues in the Iraqi legal and political system that was needed to be
protecting by government. The human rights, liberties, freedom of speech, women's rights, and
protection of Iraqi ethnics were under different circumstances in Iraqi history. The Iraqi
successive regimes dealt these issues differently. The limitation on governments' powers was
very necessary to solve these issues as well to preserving human rights, fundamental rights,
women's rights, and minority rights.
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I-

The Establishment of the King of Iraq and the Structure of Government.

The history of Iraq from the establishment of Iraq in 1921 was recognized as a colonial
period under the British Empire until 1958 when the monarchy changed to a rcpublic 113• The
Iraqi Constitution has faced many changing because of changing of regime, political system, and
existing different circumstances in the Iraqi history.
Iraq as a new state started with the Monarchy system from the establishment of Iraq and the
first Iraqi Basic Law \\hich adopted in 1925. 114 1 he ftrst Iraqi Constitution in 1925 was called
The Basic Law of Iraq which was promulgated with its independence from Othman Empire. 115
"Since its establishment in 1921 until 2003, the Iraqi State had a central shape in which the
authorities were ruled by the central government, whereas the other regions and provinces were
granted minor authorities within whom they were supervised and guided by the center of the
State". 116
The history of Iraq was started with monarchy system that established in the
Basic law of Iraq in the Article 1. 117

113

Souad N. AI-Azzawi, Deterioration oflraqi Women·s Rights and Living Conditions
Under the Occupation, 4(2007). http://www.brussellstribunal.org/pdf/WomenUnderOccupation.pdf.
114
Aseel Saicd, Dalia M. Mahir, Federalism in Challenges and Prospective Iraq 1 (2005).
http://www. thomasfleiner.ch/fi les/categories/1 ntensivkurs 11/ Asecl.pd f
11
s M. Chcrif Bassiouni, A Compilation ofIraqi Constitutions and Comparative Studies of Tnternational
I Iuman Rights Standards, (2005).
http://www.law.dcpaul.edu/centers institutes/ihrli/publications/iraqi constitutions 2/media/lntroductionEngl ish.pdf.
116
Asecl Saied, Dalia M. Mahir, Federalism in Iraq Challenges and Prospective,
http://www .thomasflciner.ch/fi lcs/categoricsllntensivk.ursll/ A eel. pdf
117
The Basic Law of Iraq, Art. I. http://ww\v.constitution.org/cons/iraq/iraqiconst 19250321 .html

43

Iraq is a sovereign State, independent and free. Her territories are indivisible and
no portion thereof may be given up. Iraq is a constitutional hereditary monarchy
with a representative Government. 118
The powerful government, having many privileges for King Family, and starting with "We,
king of Iraq" 11 9 was the first phase for adopting the dictator in new Iraqi state as a new country.

°

In addition, the Basic law of Iraq was included several Articles to powerful King. 12 For instance,
from Article I to Article 19 adopted a powerful king having many privileges that any institutions
could not restrict him from whatever he wanted.
The Basic Law of Iraq has adopted in the Invasion period under the British Empire, it
violated the principles of democracy and Iraqi revolution demand of 1920. Also, it granted
privileges for the King's family and restricted people from their rights. 121
A Constitution should contain fundamental rights and limitation on government's power to
protect people from powerful government. 122 In addition, a constitution usually contains not just
the positive powers of government but also it must include the limitations or restrictions on
government powers that is forbidden government from doing. 123 Pretty much the opposite in the
Basic law of the Kingdom of Iraq because instead of restricting King to not be powerful the basic
Law granted many authorities to the King such as, power to King's inheritance after the King 124,
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King is sacrosanct and he is not responsiblc 125, King has a power to ratify the Law 126, King has a
power to nominate the Prime Minister, and other ministers. 127
Article 19, clause 1, granted the King power to the "King Faisal, son of Husain"128 and his
inheritance after him.
Art. 19. The sovereignty of the constitutional Kingdom of Iraq resides in the
people. It. is a trust confided by them to King Faisal, son of Husain, and to his
. after h"tm. 129
he1rs

The beginning of fraq was started with the Monarchy system and monopoly powers by the
king who was under the British occupation. The King was given a great deal of power, including
the rights confrrm all the laws, to call for general elections, to discontinue a session of the
Parliament or dissolve it, and to issue ordinances needed to fulfill treaty obligations without
consulting Parliament and when Parliament was not in session. 130 The King also selected the
Prime Minister and appointed the other ministers based on the Prime Minister's
recommendations. 131
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The parliament consisted of two chambers, the senate and an elected Chamber of
Deputies. 132 The king elected the senate and House of Commons elected chamber of Deputies.

II-

The Iraqi Revolution of 1958.

The monarchy system in Iraq changed to a republic in 1958, yet the unitary system
continued. 133 In 1958 the most important change was the change in the ruling system from a
monarchy to a republic, and the change to the Constitution of Iraq, to the new constitution of Iraq
(Contemporary Constitution oflraq 1958). 134 Also, the Constitution oflraq of 1958 retained the
unitary system to govern Iraq. 135 On July 14th 1958, the most important revolution occurred for
the Iraqi people because they were trying to change the monarchy, that Iraq was governed by a
group of people under the British invasion. 136 After this big change in Iraq, the unitary system
still continued. 137
The Iraqi revolution of 1958 is one of the most important achievements of the Iraqi people
because of many years the country was governed by the number of people or by the king who
monopolized powers and has authority above parliament, following British rules and privileges
in away that the King had a big role to serve British desire instead oflraq. 138
During the monarchy system in Iraq, the Iraqi economic, agriculture, resources of Iraqi
economic, and powers were monopolies by the king and his family. 139 The revolution of 1958
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was an important point to achieve Iraqi people's desire. The revolution had many achievements
such as changing monarchy to republic; Iraqi economic, revenue, and agriculture must divide
equally for Iraqi people. In addition, written a new constitution, restricted government to protect
people and their rights was another achievement for Iraqi people. 140

A- The Constitution of 1958 and Limitations on Government powers.
A new constitution was written after the revolution and was an important change in the
political and legal systems in the Iraqi history. In addition the democracy started from the
beginning of the writing a new constitution because the revolution decided to write a
contemporary constitution and the Iraqi people through referendum must ratify it. 141 In opposite
to the Basic Law afler revolution the Constitution of 1958 adopted a new system or it changed
the Monarchy to Republic. 142
In opposite the Basic Law in the Monarchy system the contemporary Constitution
mentioned the chapter two that related to the source of authority, rights, and public duties
explicitly recognized that the people are the source of the authority. In the former constitution the
king was the source of the authority and monopolized all powers. 143
Article 7: Citizens are the source of the authority. 144
According to Article 9 of the Constitution of 1958 citizens arc equal before the law and
every citizen are equal for practicing their rights. It means two things: Rule of law and equality
140
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before law. Ru1e of law means that the law is sovereign as well as no body is above law and no
person, no matter how great he is or thinks he is, can declare himself above the law because that
wou1d be undistinguishable to arbitrary ru1e. Equality before law means that law guarantees
freedom to each citizen. 145
Citizens are equal before the law in their rights, general duties, there should not be any
discrimination, because of their gender, decent, language, religion, and belief.

146

Article 9 is one of those negative authority for government that restricted government to
let people to be free to practice their rights and government must treat with people equally as
well as law must protect people equally with out any different between ethnic group, politician
family, leaders, and so on. 147
Another important point that leads to restrict government as well as protecting people is
mentioning individual rights in the Constitution.
Article X, freedom and homes inviolability are safeguards and cannot be
transposed except for public safety and it must regulates by the law. 148•

Practically, the govenuncnt violated this Article because many people were arrested
without having any legal justification, as well as many house were searched by the police
without having any legal order. Government violation against these rights was the consequences
ofthe monarchy's custom. 149
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Article 12 states that the law must protect freedom of religion, the freedom of religion is
one of other individual rights that the Constitution of 1958 established as well as determined that
it must keep the people by the law for their religion freedom. 150
The Constitution of 1958 limited government powers through mentioning individual
rights in Articles, 9, 10, 11, 12, 13, and 14. In addition, the Constitution states that the people are
the source of authority; anny and declaring of wars must be under the people's decision. 151
Article 3 the Iraqi structural is based on cooperation between of
principles its citizens and respecting their rights and maintaining
their freedom. Arabs and Kurds are considered partners in this
country were the Constitution will states their national rights under
the Iraq unity. 152
The constitution of Iraq of 1958 also protected Kurdish people, which stated that Arabs
and Kurds share in Iraq. 153 For the first time the Iraqi constitution recognized Kurdish as a
nationality and the Constitution states that Kurds and Arabs makeup Iraq. It totally removed
discrimination between Iraqi people. 154
B- The Baath's Party's Coup and Constitutionalism in Iraq
In 1963 the Baath's Party 155 with some officers in the Iraqi Army led by Abdul-Salam
Muhammad Arif launched a coup against Abdul-Karim Qasim. 156 The Bathe's party has
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controlled Iraq and Abdul-Salam became the President and Ahmed Hassan became the Prime
Minister of Iraq in 1963. 157 The Baath's party because of not having experience with governing
country and acting against law did not anything for Iraq. 158 In 1966 Abdul-Salam Muhammad
Arif died because of car accident and his brother Abdul-Rahman became the president oflraq.
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The Bathe's party launched another coup against the new president in 1968 and Saddam
had already gained some of the important competencies after the 1968 coup. 160

•

161

During the Baath' s party's rule, especially when Saddam Hussein became the president

of Iraq in 1979, many crimes were committed against the Iraqi people who had different political
opinions than the Baath's party. 162
The temporary Constitution of Iraq was set up in a way that protected Iraq because it
restricted the politicians from becoming a dictator and granted fundamental rights to the Iraqi
pcople. 163

Practically, the Iraqi people were restricted in practicing their rights and the

dangerous dictatorship came in to existence when the Baath's party 164 controlled the

party and bureaucracy in Syria- a fact that led to great rivalry between Damascus and Baghdad, rather
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govemment. 165
According to the Iraqi Constitution all citizens theoretically protected within the
constitutional framework, these were quiet limited. However, according to the principles of Iraqi
Constitution the source of the authority was to be the people, it is clearly seen that, the authority
was taken advantage of by the Revolutionary Command Council after 1968 Baath Coup; and by
Saddarn Hussein after 1979. From this perspective, it can be said that the recognized rights
(though limited on the constitutional level) meant nothing in practice and, consequently, the
Constitution had a symbolic character because Saddam controlled all powers and Constitution
was a peace of paper. 166
During the Baath's party's rule, especially when Saddam Hussein became the president of
Iraq in 1979, many crimes were committed against the Iraqi people who had different political
opinions than the Baath's party and no any branch of governments could judge him or limit his
powers. 167
The new phase started to the Iraqi constitution, which was recognized as the worst period of
constitution and law in the Iraqi history because of many violations by the members of the
Baath's party. After controlling authority by Bath's party in Iraq the constitution and law did not
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have any meaning however they wrote a new constitution of 1963 and 1968 but all powers were
controlling by a group of politicians in the Baath's party. 168
The flrst Revolutionary Command Council 169 after the Baathist coup included of 12 persons:
11 of 12 were Sunni Arab while the majority of the population, Shiites were represented by only
one and there were no single seat for the Kurds which is one of the Iraqi ethnic. From then on,
Baathist governance based on one party began, but also the discrimination, lack of freedom of
speech, press, and dictatorship started in lraq. 170 The power gained by Saddarn Hussein was a
gate to beginning of discrimination against Kurds, Arabs Shi'a, and a lack of freedom, liberties,
and human rights in Iraq and constitutional violations.

Saddam Hussein controlled all powers without any constitutional limited to restrict him in
1979 by defeating General Ahmad Hassan al-Bakir with a bloodless coup. For instance, when he
got the power in 1979, Saddarn monopolized all posts that were including President of State,
President of the Revolutionary Command Council, Commander-in-Chief, Prime Minister, and
The Secretary General of the Iraqi Baath Regional Command Council. In fact Saddam had
already gained most of the important competencies after the 1968 coup. 171 Particularly, Saddam
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exercised by the vice chairman, who also is elected by the RCC from among its members. Thus the vice
chairman (in 1988 rzzat Ibrahim, who had served since 1979) is first in line of succession.
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was de facto Vice President of the Revolutionary Command Council until 1974 and all the
security and intelligence networks whether domestic or foreign were controlled by him. Saddam
placed Sunni Arabs especially the ones from his birthday place Tikrit, to the strategic posts in
order to prevent a possible plot. 172

III-

The Occupation of Iraq in 2003.

Iraq was occupied in 2003 by the United States and United Kingdom's troops,
negotiations between Iraqi political parties started about writing a new Constitution which
consists of limitations on government powers to protect people as well as adopting separation of
powers, independent judicial system, and federal system for a new Iraq. 173 Immediately after the
occupation of Iraq in 2003, all political parties prepared a proposal for a new Iraqi constitution
under the name the Administrative Law for the Transitional Period oflraq. 174
Saddam's regime ended with "Operation iraqi Freedom", which was launched on March
20, 2003, by the United States of America and United Kingdom troops. After the occupation of
Iraq, a new political reconstruction process was started under the guidance of Coalition
Provisional Authority (CPA) 175 and with the approval of CPA and signature of Iraqi Governing
Counci l (ICG) 176 the "Transitional Administrative Law" was ratified and remained in force until
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the constitution of 2005 came to effect by referendum. 177

A-

The Administrative Law for Transfer Period after the Invasion of
Iraq in 2003.

After the occupation of Iraq in 2003, all political parties prepared a proposal for a new
Iraqi Constitution under the name, the Administrative Law for the Transitional Period of Iraq.
After being ratified, this proposal by all political parties became the temporary Constitution of
Iraq.178
Iraq was governed by a dictatorship for three decades. 179 The central government and
unitary system led Iraq to a dictatorship. 180 During this period of time, many terrible events
happened to the Iraqi people, especially the Kurdish people, such as the Anfal campaign 181 the
usc of chemical weapons and killing thousands of Arabs Shi'a in the South of Iraq. In addition,
the fran- Iraq War that lasted eight years from 1980 to 1988 and thousands of people were killed
and the economy of Iraq destroyed. Just after that, Saddam declared another war, which invaded
Kuwait. 182

The Administrative Law for the Transitional Period of Iraq was a significant document in
the Iraqi history, because for the first time all political parties from Arab Shi'a, Arab Sunni, and
formation as "an important step towards the formation by the people of Iraq of an internationally recognized,
representative
government..."
in
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Kurdistan were represented and the Constitution included the rights of all lraqi pcople.

183

The

Iraqi Governing Council ratified the Administrative Law for the Transitional Period, and also
decided to write the Constitution of Iraq. 184 Article 61 of the Administrative Law for the
Transitional Period confirmed that the parliament of Iraq was to create a committee to write a
draft for the Iraqi Constitution and present it to the Iraqi people for approval.

185

Article 61 (A) The National Assembly shall write the draft of the permanent
constitution by no later than 15 August 2005.
(B) The draft permanent constitution shall be presented to the Iraqi people for
approval in a general referendum to be held no later than 15 October 2005. In the
period leading up to the referendum, the draft constitution shall be published and
186
widely distributed to encourage a public debate about it among the people.
The Administrative Law for the Transitional Period of Iraq divided powers between three
branches of government, with each branch having enumerated. The federal system was also
adopted in Iraq, and individual and group rights were mentioned as a limitation on government
powers. The Administrative Laws for the Transitional Period was one of the most important
documents in Iraqi history because it included many limitations on government powers to protect
the Iraqi people, allowed exercising freedom of religion, protected minorities, and fundamental
rights, divided powers, prohibited discrimination, mentioned Kurdish people' s rights such as
recognizing the Kurdish language as a formal language and the Kurdistan government was
officially recognized. 187
Establishing a federal system, separation of powers and checks and balances,
Independent judiciary, and mentioning human rights m the Constitution were important
183
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limitations on government powers. For the first time in the history of Iraq, the federal system was
recognized and became the political system to govern Iraq as a federal state. 188 Article 4 of the
Administrative Law for the Transitional Period of Iraq set up the federal system:

The system of government in Iraq shall be republican, federaL democratic, and
pluralistic, and powers shall be shared between the federal government and the
regional governments, governorates, municipalities, and local administrations.
The federal system shall be based upon geographic and historical realities and the
separation of powers, and not upon origin, race, ethnicity, nationality, or
confcssion. 189
The Administrate Law for Transitional Period served as an interim Constitution of Iraq
and included many principles to limited government powers that also became a part of Iraqi
Constitution in 2005 is one of Iraqi people desire. Also, it established the democracy and many
limitations on government powers to protect all Iraqi people who suffered because of the
dictatorship for three decades.

B- The Constitution of Iraq of 2005 as a New Phase of the Iraqi
Constitutionalism

The Iraqi Constitution of 2005 was an important document in Iraqi history that contains the
desire of all Iraqi people-Arabs Shi'a, Arabs Sunni, Kurds, Turkmen, and others. The
representatives of all Iraqi people prepared the proposal for the new Iraqi Constitution. Also, the
ratification of the Constitution needed a referendum by the Iraqi people. 190 The new Iraqi
constitution contained many limitations on government powers to protect the Iraqi people such
as separation of powers, federalism, independent judiciary, and individual rights. Naturally, the
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Constitution cannot be expected to solve all problems but the best Constitution ts this
constitution that can adopt a mechanism to solve problems. 191

The new draft of the Iraqi Constitution in 2005, which was determined by the CPA
cooperating with local groups in Iraq, was prepared in the context of the political reconstruction
calendar, and came into effect as a consequence of the referendum carried out on October 15,
2005. 192

In the scholar's perspective of constitutionalism, a constitution must include a structure
of government, which limits government's powers by dividing powers between the legislative,
executive, and judicial branch as well as checking each other to balance powers. 193 In addition, a
constitution must incJudc a form of individual or group of rights against government which
makeup a limitation on government's powers known as a negative authority for government.
Establishing a structure of government, which divides powers between three branches of
government equally, as well as checking each other, and having individual or group rights are a
guarantee to protect people. 194

The Constitution of Iraq of 2005 included many limitations on government
powers. Article 8, 88, and 89 in Chapter Three established an independent judiciary.
Article 87: The judicial power is independent. The courts, in their various types
and levels, shall assume this power and issue decisions in accordance with the
law. J95
Article 88: Judges are independent, and there is no authority over them except that
at 1.
Ferhat Pirincci, Democracy Culture And Practice In Iraq: A Comparative Analr-e OfSaddam And Post-Saddam
Era, 95 (2007). http://www.altemativesjoumal.net/volume6/ numberl&2/ pirincci.pdf.
193
Brian Landsberg, Leslie Jacobs, Global Issues in Constitutional Law, 6 (2007).
194
Brian Landsberg, Leslie Jacobs, Global Issues in Constitutional Law, 6 (2007).
195
Article 87 of the iraqi Constitution. http://www.ilo.org/wcmsp5/groups/public/---ed protectl---protrav/--ilo aids/documents/legal documentlwcms 12 586l .pdf.
191 ld.
192

57

of the law. No power shall have the right to interfere in the judiciary and the
affairs of justice. 196
Article 89: The federal judicial power is comprised of the Higher Juridical
Council, the Federal Supreme Court, the Federal Court of Cassation, the Public
Prosecution Department, the Judiciary Oversight Commission, and other federal
courts that are regulated in accordance with the law. 197
The establishment of an independent judiciary is one of the most important limitations on
government powers in the Iraqi Constitution. The independent judiciary can keep people and
other branches from transgressing constitutional limits and particularly where basic human rights
are concerned. It can be either the regular judicial system, as in the United States or by special
constitutional court as in Iraq, which is established according to Article 93. 198

Establishment of separation of powers in Article 47 another limitations on government
powers. The constitution divided powers between three branches of government, which
determined they should exercise their competencies and tasks on the basis of the principles of
separation of powers. 199
According to Article 47 of Iraqi Constitution, the doctrine of separation of powers
horizontally is explicitly mentioned and established?00 Also, the divided powers between central
government and local governments is established and explicitly mentioned in Articles 113-122.
They recognize a balance of power between the federal government and the provinces of Iraq,
although they leave many details to be determined by the Council of Representatives.
Article 112:
1 16
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First: The federal government, with the producing governorates and regional
governments, shall undertake the management of oil and gas extracted from
present fields, provided that it distributes its revenues in a fair manner in
proportion to the population distribution in all parts of the country, specifying an
allotment for a specified period for the damaged regions which were unjustly
deprived of them by the former regime, and the regions that were damaged
afterwards in a way that ensures balanced development in different areas of the
country, and this shall be regulated by a law. Second: The federal government,
with the producing regional and governorate governments, shaJJ together
formulate the necessary strategic policies to develop the oil and gas wealth in a
way that achieves the highest benefit to the Iraqi people using the most advanced
techniques of the market principles and encouraging investment. 201
Article 113:
Antiquities, archeological sites, cultural buildings, manuscripts, and coins shall be
considered national treasures under the jurisdiction of the federal authorities, and
shall be mana~ed in cooperation with the regions and governorates, and law shall
regulate this20
A federal system is another limitation on government, which to divides powers between

central and local governments.2°3 Article I of the Iraqi Constitution set up federalism as the
structure of govcrnment.204
Article I, The Republic oflraq is a single federal, independent and fully sovereign
state in which the system of government is republican, representative.
parliamentary, and democratic, and this Constitution is a guarantor of the unity of
Iraq_205
According to the Iraqi Constitution, Iraq is a federal country. 206 Also, there are many
other provisions that show the federalism system in the Iraqi Constitution. The only officially
recognized region in the Constitution oflraq is the Kurdistan region. 207
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The Constitution of Iraq includes three kinds of provisions to determine the federal
governments and local government's powers. Article 110 only determines those powers that the
central government holds. On the other hand, the Constitution also determines the local
government's powers. For instance, Article 115 states that any other powers not stipulated in the
enumerated federal government's power belong to local governments.
The third kind of power the Constitution mentions arc the powers that belong to both
governments or are shared between the federal authorities and regional authorities. According to
Article 114 there are some authorities that belong to central and regional government. This
Article includes seven clauses that mention those powers that are governed by both central and
regional governments.208 For example, the power of regulation of the main sources of electric
energy and its distribution, formulation of environmental policy to protect the environment in
Iraq, formulation of public health policy, formulation of the public educational and instructional
policy, and formulation and regulation of the internal water resources policy are governed by
federal and regional governments. Also the power to regulate the oil in Iraq must be governed by
central and regional governments. The power of undertaking oil is not clear and there are some
problems between the central and regional governments about authority to undertake oil; Article
112 of the constitution mentions this power. 209
First: The federal government, with the producing governorates and
regional governments, shall undertake the management of oil and gas
extracted from present fields, provided that it distributes its revenues in a
fair manner in proportion to the population distribution in all parts of the
country, specifying an allotment for a specified period for the damaged
Toward an Historic Compromise? 3 (2004).
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regions which were unjustly deprived of them by the former regime, and
the regions that were damaged afterwards in a way that ensures balanced
development in different areas of the country, and this shall be regulated
by a law. Second: The federal government, with the producing regional
and governorate governments, shall together formulate the necessary
strategic policies to develop the oil and gas wealth in a way that achieves
the highest benefit to the iraqi people using the most advanced techniques
of the market principles and encouraging investment.210

The Constitution of Iraq contains a statement of basic human rights, which is another
limitation on government powers. 2 11 The Iraqi Constitution in Chapter One, Articles 14, 15, 16,
17, 18, states that there is freedom of religion, Iraqis must be equal before the law, prohibiting
discrimination, personal privacy, home must not be search by police without court order, and
many other rights. In addition, Article 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36
granted economic, social, and cultural rights, which states that work is a right for all Iraqis,
private property is protected, freedom of movement of Iraqis, freedom od cultural activities,
practicing sports, public and private education, the right to live, the right to the health care,
family protection, no taxes without law, the right to investment, and the right to own property
anywhere.
The freedom of religion, which is states in Article 2. is another negative authority for
government that granted the rights for non-Muslim in iraq. Mentioning these rights in the Iraqi
Constitution is a guarantee to keep people and prohibiting discrimination between Iraqi people
and limited governments powers.
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Chapter Four
The American Constitution as a Model for the Iraqi Constitution:
Limiting Powers to Protect People.

The Constitution of the United States and its historical development has restricted
government to be powerful also it-restricted government to protect fundamental rights. The
framers of the Constitution adopted a constitution which was restricted or limited government to
protect people through the structure of government which adopted in the Constitution and
through its historical developments.
The Constitution of the United States and its historical development have limited
government to not be powerful as well as people are be free to practice their rights.

212

The

political evolution and constitutional development continued in the United States, new
developments and understandings were translated into constitutional doctrine through court
decision or amendment of the Constitution itself.213
The delegates to the constitutional convention were convinced that the strong national
government was necessary because of their experience with the weak government under the
Articles of Confederation. 214 They sharply disagree to how the government strong will be. They
concerned about establishing limited government because of their experience with the Crown. 215
The framers of the constitution were concerned about the limited government from the
beginning. However, the actual written Constitution included many limitations on government
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powers, such as the separation of powers and checks and balances, federalism, and enumerated
powers for all branches of government. The" Anti- Federalist" worried about mentioning human
rights in the Constitution to protect people from powerful government as well as restricting
government to existing suitable circumstances for allowing people to practice their rights. 216

The limitation on government in the American legal system existed in two period, first
with the beginning of the writing of the Constitution. The framers established a structure of
government that would be limited. Second period of limiting government's powers has existed
through the Amendments of the Constitution and the historical development of the Constitution.

1- The Constitution of the United States and its Historical Development to Limit
Government Powers.

The Constitution of the United States and its historical developments include several
limitations to government powers to protect people and their rights. The first step of limitation on
government adopted in the Constitution and the second step started through the Amendments of
the Constitution, which are:
The structure of the government adopted in the Constitution limited each branch power
and limited government not to transgress constitutional limits, as well as to not abridge rights.
The main point of rejecting adding Bill of Rights to the constitution was because of the structure
of government and their limited powers The Constitution of the United Sates divided powers
among three branches of government, the federal legislature, executive, and judicial branches
with limited powers that each branch has specific powers. In addition, there is a connection
among them that each branch can check other branch to not transgressing their constitutional
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limit or violating Constitution of the United States and violating the fundamental rights, liberties,
natural rights, and preventing people from any acts or laws by government.
The doctrine of separation of powers is a doctrine, which is recognized as a necessary
notion to achieve or protect certain important values by western political writers? 17 The
separation of powers as a limitation on government or as a kind of (ConstitutionaJismi 18 has
impact on protecting people as well as to developing the social, cultural, and economic
prerequisites for their success. 219
Also, the Constitution adopted the Federalism system that divided powers between the
Central government and states governments. The federalism is another limitation on central
government because the constitution enumerated the powers of central government as well as
granted the police powe~20 to state government, which states in the Tenth Amendment.
The powers not delegated to the United States by the Constitution, nor prohibited
by it to the States, are reserved to the States respectively, or to the people? 2 t
The Amendments of the Constitution and the historical developments of the Constitution
through judicial reviev. also restricted government to protecting people and their rights. The first
Ten Amendments of the Constitution clearly limited government powers to protect the most
2 17

Art Kaufman, Robert A. Goldwin, Separation ofpowers Does it still Worlc? 65 (1986).
Constitutionalism is the idea, often associated \\ith the politicaJ theories of John Locke and the founders of the
American republic, that government can and should be legally limited in its powers, and that its authority or
legitimacy depends on its observing these limitations. This idea brings with it a host of vexing questions of interest
not only to legal scholars, but to anyone keen to explore the legal and philosophical foundations of the state.
219
Art Kaufman, Robert A. Goldwin, Separation of powers does it Still Work? 65 (1986).
220
Police Power: The authority conferred upon the states by the Tenth Amendment to the U.S. Constitution and
which the states delegate to their political subdivisions to enact measures to preserve and protect the safety, health,
Welfare, and morals of the community. Police power describes the basic right of governments to make laws and
regulations for the benefit of their communities. Under the system of government in the United States, only states
have the right to make laws based on their police power. The lawmaking power of the federal government is limited
to the specific grants of power found in the Constitution. The right of states to make laws governing safety, health,
welfare, and morals is derived from the Tenth Amendment, which states, "The powers not delegated to the United
States by the Constitution, nor prohibited by it to the states, are reserved to the States respectively, or to the people."
State legislatures exercise their police pov.cr by enacting statutes, and they also delegate much of their police power
to counties, cities, towns, villages, and large boroughs within the state. http://legaldictionary.thefreedictionary.com/Police+Power.
221
The lOth Amendment of the Constitution of the United States. http://www.usconstitution.net/const.pdf.
218

64

important rights which consist of freedom of religion, speech, press, etc. the language of the fust
Ten Amendments expressly restricted government to enact law, which prohibit the people' s
rights. For example, Congress shall make no laws respecting the establislunent of religion?22 The
Amendments of the Constitution in different areas have solved many issues, which the
Constitution did not put any mechanism to solve.
At the moment of writing the Constitution there were some issues, which later, after the
ratification of the Constitution, have been solved. The amendments and historical development
of the Constitution through Supreme Court decisions have solved many issues, which were
controversial issues at the Constitutional Convention in 1787. For example. women could not
voted until 1920. The 19th amendment guarantees all American women the right to vote.
Prohibiting slavery was another important achievement, which was achieved through thirteenth
Amendment.
The Bill of Rights was another issue at the moment of writing the Constitution, which
was rejected by the majority of delegates. James Madison and the federalists were against adding
the Bill of Rights to the Constitution, because they argued that by enumerating specific rights,
other unnamed rights might not be protected. They also argued that, because the Constitution
granted limited powers to government it was unnecessary to add a Bill of Rights, because
government does not have a power to abridge. At the same time some delegates have been
supported adding Bill of Rights, among them the Virginia delegate George Mason argued
vehemently for a bill of rights. At the moment of writing the Constitution and after the
ratification, adding Bill of Rights became a controversial issues which lately after the ratification
ofthe constitution this issue has been solved through the amendment of the constitution in 1789.
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IT- Limitations on Government's Powers in the Constitution of the United States
and its Constitutional Development as a Model to Restrict Government Powers and
Solving Controversial Issues in New Iraq.
Similar to the Constitution of the United States, in the Iraqi Constitution there are many
limitations on the government powers such as the separation of powers, federal system, judicial
review, having individual and group rights in the Iraqi Constitution as a negative authority for
government to protect the Iraqi people and minorities.
Despite the fact that there are many controversial issues that need to be solved. The
procedures that Americans applied to solving the outstanding issues known as unsolvable by the
Constitution such as slavery, women's rights to vote, and lack of bill of rights in the constitution
should be taken into action in Iraq for the purpose of solving the controversial issues of Iraqi
disputes.
There are many controversial issues in the Iraqi Constitution such as di1Terences over
federalism, the management of oil and gas resources between the Central and Kurdistan
governments, and control of the armed, tensions along Kurdish-Arab and Sunni-Shi'ite lines are
high, and disputed area issues between central and Kurdistan regional governments especially
Article 140 of the Iraqi Constitution?23
Those issues in the Iraqi Constitution can be solved in similar ways as the United States of
America could solve controversial issues about the Constitution. It is useful to compare
223
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constitutional analysis to solve issues that are similar with issues in a different country. It is not
because one system is better than the other. Instead, the point is to focus on similarities and
differences in both systems to help solve issues in the same form? 24 The independent judiciary in
the United States, which had an important role to solve many cases, related to the
unconstitutionality of acts, laws, and interpreting the Constitution, so it can be useful for solving
controversial issues in the Iraqi Constitution. The activation of the Judiciary, especially the
Supreme Court, is a key to solving most of those issues. The framers of the constitution of the
United States established an independent judiciary.225 According to Article 111 of the Constitution
the president with the advice and consent of the Senate must elect the federal justices for eternal
life during good behavior and their salary should not be decreased. 226 However, the Constitution
did not grant the power of judicial review to the Supreme Court but in the case of Marbury v.
Madison, the Supreme Court achieved this power?27

The Supreme Court of the United States has the power to review the legislative and
executive acts to make sure their acts are not in conflict with the provisions in the Constitution of
the United States and not transgressing their constitutional limits? 28 The authority for judicial
review is not explicitly mentioned in the Constitution of the United States but the Supreme Court
achieved this power through historical developments of the Constitution, which is one of the
most important methods to limit government powers. 229 For instance there is no clause in Article
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III that gives the judicial branch judicial review, but in 1880 the Supreme Court achieved this
power in Marbury v. Madison. 230 After Marbwy v. Afadison731 the Supreme Court of the United
States achieved the power to review other branches acts and interpret constitutional
provisions. 232
The controversial issues in the Iraqi Constitution are difTerent from the United States
Constitution. For example, the main issues in the Iraqi Constitution are not clearly some
provisions especially the central and regional governments authorities. most of the constitutional
provisions related to these issues are still controversial. The experts agreed that the controversies
related to federalism and rights for women and minorities are among those most difficult to
reconcile. and separation of powers which each branch has its power according to the
Constitution but except executive branch others the two other branches legislative and judicial
are not active. 233 The Supreme Court can solve these issues through the interpreting those
provisions in the Constitution, or by amending the Constitution like how American could solve
controversial issues through amend constitution and interpretation of constitution provisions by
Supreme Court.234
The first mechanism to solving those controversial issues in the lraqi constitution can be
solved through establish an independent judiciary as well as through the activation of the
Supreme Court to interpret constitution provisions. Iraq is a country of multiple nationalities and
ethnics as well as there are no trust between them because of their experiences in the past. The
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Iraqi people need to a limited government that cannot restrict them and violate their fundamental
rights, which the Iraqi Constitution protected.
Article 93 of the Iraqi Constitution gives the power to the judicial branch that herein is
the Supreme Constitutional Court.

Article 93:

The Federal Supreme Court shall have

jurisdiction over the following:
First: Overseeing the constitutionality of laws and regulations in effect. Second:
Interpreting the provisions of the Constitution. Third: Settling matters that arise
from the application of the federal laws, decisions, regulations, instructions, and
procedures issued by the federal authority. The law shall guarantee the right of
direct appeal to the Court to the Council of Ministers, those concerned
individuals, and others. Fourth: Settling disputes that arise between the federal
government and the governments of the regions and governorates, municipalities,
and local administrations. Fifth: Settling disputes that arise between the
governments of the regions and governments of the governorates. Sixth: Settling
accusations directed against the President, the Prime Minister and the Ministers,
and law shall regulate this. Seventh: Ratifying the fmal results of the general
elections for membership in the Council of Representatives. Eight: A. Settling
competency disputes between the federal judiciary and the judicial institutions of
the regions and governorates that are not organized in a region. B. Settling
competency disputes between judicial institutions of the regions or governorates
235
that are not organized in a region.

The Constitution of Iraq clearly grants the power to judicial branch that it can review all
other branches acts to make sure that their laws or acts are not in conflict with the
Constitution?36 Also, the Supreme Constitutional Court has power to interpret the provisions in
the Constitution, solving those problems that happen between central and local governments
about which government has the power to exercise those jurisdictions not mentioned clearly in
the Constitution whether it is the authority of central or local government.
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Comparing the lraqi

and United States Constitutions the Iraqi constitution is very young and it is a positive point to

235

Article 93, of the Iraqi Constitution. http://www.iraginationality.gov.ig/attach/iragi constitution.pdf.
Article 93 of the Iraqi Constitution. htto://www.iraginationality.gov.ig/attach/iragi constitution.pdf.
237
Article 93 of the Iraqi Constitution. http://www.iraginationality.gov.ig/attach/iragi constitution.pdf.

236

69

interpreting and the meaning of its provisions as well as those people who were writing the Iraqi
Constitution still in life.
The independent judiciary is one of the mechanisms that have a role to limit government
powers as well as to protect Iraqi people. The cornerstones of any legal system, and the greatest
measure of whether it can provide justice to its people, are its judges and its judiciary?38 An
independent judiciary can keep other branches and central government from transgressing its
constitutional limits.
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The lack of trust among the Iraqi people needs to establish an

independent judiciary to protect people and restrict government to not transgress its
constitutional powers.
Judges, through establishing an independent judiciary, are in the position to protect those
liberties, rights, and interests provided by the Constitution. Judges also have a large role in
enforcing the numerous modern civil rights statutes providing for equality and declaring
unconstitutional of any transgressing on any constitutional limit. Protecting the constitutional and
civil rights of minorities, of criminal defendants, and of other unpopular groups and causes
requires not only wisdom and courage, but also the ability to make difficult and unpopular
decisions without fear of being removed from office or reducing salaries?40

Most of the Constitutional controversial issues in Iraq relate to the authority between
central and local governments and the separation of powers, federalism, and dispute areas. Those
issues can be solved similar to how Americans solved many constitutional issues such as slavery,
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adding a Bill of Rights to the Constitution, voiding many laws and acts through judicial review,
interpreting Constitutional provisions by an independent judiciary, and amending the constitution
several times in different areas.
The separation of powers and checks and balances is another mechanism that had a big
role in protecting people and restricting government to not become more powerful in the
American legal system that can be useful for restricting and limiting government powers in Iraq.
The Iraqi political and legal systems had faced many challenges by king and dictatorship for
many years, which led to suffering by the Iraqi people. Separation of powers and checks and
balances had a big role in the United States to limit government powers to restrict all branches of
governments to not transgress their constitutional limits. The activation of separation of powers
in new Iraq is a guarantee to protect Iraqis from existing a new dictator because each branch can
check others and the authorities do not concentrate in one branch and no of them can abuse
powers because of the checking by other branches. This is an important tool to remove a lack of
trust between Iraqis in way that no Arabs Sunni is afraid of other ethnics such as Kurds and
Arabs Shi'a and vice-versa.
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Chapter Five
Conclusion

History has established the need for a limited government that can keep and protect
people from restricting them from practicing their rights, such as the right to freedom, right for
speech, freedom of religion, press, prohibiting discrimination, and protecting minorities. The
limitations on government powers are one of the most important issues for scholars of the
Constitution for establishing a system, which protects people from tyranny, dictatorship, and
restrict government for becoming powerful.
The limitations on government often associated with the political theories of John Locke
and the founders of the American republic, that government can and should be legally limited in
its powers as well as not to be powerful to whatever act want, and that its authority or legitimacy
depends on its observing these limitations.
When constitutional scholars talk about the constitutionalism or limitations on
government's powers, they do not mean to just divide powers between governments legislative,
executive, and judicial branches or between central and local governments' but also they mean
each branch or locals government impose their power to limit others.
Often the limitations on government powers are in the form of powers divided between
the branches of government and between central and local governments in a federal system and,
most importantly an independent judiciary that can keep the other branches of government from
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transgressing their constitutional limits. In addition, these limitations on governments power are
in the form of individual rights or group rights against government, known as the negative

authority for government, rights to things like free expression, association, equality and due
process of laws, and protecting minority in those countries that have different ethnics.
These limitations must be regulated in constitution because constitution is the basic law
and is a source of legal authority for state. All laws, government acts, and powers are derived
from the constitution. Often, constitution establishes the three branches of governments:
legislative, to make laws, executive to enforce laws and to administrate and an independent
judiciary to adjudicate on legal disputes between citizen and states whenever government excess
its powers or those limitations which established in the constitution.
Today, most countries in the world have a constitution that includes limitations on
government powers to protect people. Constitutionalism, which means limited government, is a
guarantee to protect people, existing democracy, avoid political and legal systems to becoming a
dictatorship, and it is essential for safeguarding because the constitutionalism restricted
government.
The United States of America and Iraq are two of those countries, which face many
changes in their history to having limited government to protect people in different form. Both
countries were under the British Empire for several years, and the king was powerful to govern
as well as there were no limitations on his power.
The United States of America passed through many stages from the colonial period until
present day to establish a limited government through the Constitution, amendments, and its
historical development, which is limited to protect people and their rights. The constitutional
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development from the Articles of Confederation, Constitution of 1787, and Amendments to the
Constitution, and constitutional development had a big role to refonn constitutionalism, which
leads to establish a structure of government that cannot restrict people from practicing their
rights.
The Colonial period was the worst period to limit government powers because colonial
governments had to obey the King's desire in England. Governing the colonist through the King
in England had a bad influence on the colonies in a way that led to several laws in conflict with
the principles of human rights and had a bad influence for the colonies economics growth.
The Colonies decided not be a part of the British Empire and declared an independent
state to establish a new political structure that lead to establishing political and legal structures
that protect all people equally. From the beginning of the establishment of the United States, the
idea of limited government started and step-by-step developed. The Articles of Confederations
solved many issues in a way that divided powers betvveen all colonies that each colony had its
sovereignty with league friendship among all. Several defects in the Articles of Confederation
lead all colonies to think about writing another Constitution, which removed all of the defects
and established a strong government different from the Congress, which was very weak. In
addition, all delegates who participated in the Constitutional Convention agreed about how the
government would be strong that not lead to restrict people from practicing their rights.
The political and legal systems in Iraq, from its establishment in 1921 under the British
Empire until present day, faced many changes to establish a structure of government that keep
Iraqi people safe. The beginning of Iraq, with the monarchy system under British Empire,
established a powerful government that was leading by the King. The King was very powerful
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and had authority above all branches of government and the Basic Law of Iraq granted him
authority as well as for his family and heirs.
Iraq faced different difficult stages of King, dictatorship, and suffering of people by
restricting them to not practice their individual rights because of the dictatorship. Iraq is a
country of multiple nationalities, religious, and sects. A few years after the change of monarchy
to republic, a new dictator existed in Iraq who controlled all powers and restricted people from
practicing simple rights such freedom of speech, religion, freedom of assembly, restricting other
groups or ethnics who were different from the dictatorship, and so on. During three decades of
government by dictatorship thousands of Iraqi people have been killed and revolutions by
different parties started to achieve for the Iraqi people rights and establishing democracy and
political and legal systems that keep all Iraqi people safe and free.
The United States of America through its written constitution then through its historical
development could establish a limited government through separation of powers, federal system,
bill of rights and judicial review. In addition, the united states could solve many issues which did
not protect by the constitution of 1787 such as not having Bill of Rights in the Constitution that
is one of the most important limitation or negative governments power that lead to protect
people, the ten first Amendments solve many issues such as rights. The 13th, 14th and 15th
Amendments, which are known as the post-Civil War legislative measures that affected a
paradigm, change in civil rights in the U.S. The

13th

Amendment to the United States

Constitution eliminated, and continues to prohibit, slavery, and, with limited exceptions,
prohibits involuntary servitude. The right to vote, which granted to women in 1920 through the
19th amendment, which were women, could not to vote in the United States.
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In fact those issues that resolved through the historical constitutional interpretation and
Amendments of the United States Constitution are different and some of them are similar to the
Iraqi constitution controversial issues but it can be solved as the same way in which many
controversial issues have been solved in the United States. However, there arc not exact issues in
the Iraqi Constitution like United States issues but there are kinds of issues, which need to be
changed such as some of authorities that mentioned between central and local governments are
not clear, the security of the disputed area, establishing an independent judiciary and other
controversial issues in the Iraqi constitution. The Iraqi politicians and leaders can solve
outstanding issues that did not solve in the Iraqi Constitution as well as they could fmd a solution
through amending constitution or interpreting provisions of the Constitution.
The Constitution of the United States and its historical development is the best way to be
taken in action for new Iraq to establishing a limited government, which is be limited and can not
restrict people for practicing their rights and to exist a guarantee for protecting all Iraqis and
removing the lack of trust among Iraqi ethnics. In addition, the same way that American could
solve many issues, which at the moment of writing the Constitution could not be solved can be a
useful way to solve all controversial issues in the Iraqi Constitution.
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