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EH� PRUH� IDWDO� WR� IULHQGVKLS� DQG� JRRG� IHOORZVKLS� LQ� VWDWHV� WKDQ� WKLV�µ�

)XUWKHU�� ´>D@� ODUJH�PLGGOH� FODVV�PDGH� LW� OHVV� OLNHO\� WKDW� WKHUH�ZRXOG�EH�
¶IDFWLRQV�DQG�GLVVHQVLRQV·��WKDW�FRXOG�GHVWDELOL]H�WKH�FRPPXQLW\��EHFDXVH�
WKH�PLGGOH�FODVV�ZRXOG�KDYH�D�VKDUHG�HFRQRPLF�VWDWXV�DQG��DV�D�UHVXOW��D�
VKDUHG�HWKLFDO�DQG�FXOWXUDO�ZRUOGYLHZ�µ�� �8QLILHG�SROLWLFDO�FRPPXQLWLHV�
DUH�VWURQJHU�WKDQ�WKRVH�GLYLGHG��

,Q� WKH� )UDPHUV·� &RXS�� � 7KH� 0DNLQJ� RI� WKH� 8QLWHG� 6WDWHV� &RQVWLWXWLRQ
�´)UDPHUV·�&RXSµ�����0LFKDHO�-��.ODUPDQ�FUDIWV�D�MROWLQJ��GHHSO\�KLVWRULF��DQG�
FRPSUHKHQVLYH�QDUUDWLYH�RI�WKH�)RXQGLQJ³IURP�WKH�UHFRJQLWLRQ�RI�IODZV�
LQ� WKH�$UWLFOHV�RI�&RQIHGHUDWLRQ�� WR� WKH�HFRQRPLF� WXUPRLO�RI� WKH� VWDWHV��

IURP�WKH�&RQVWLWXWLRQDO�&RQYHQWLRQ�LWVHOI��WR�WKH�PDWWHU�RI�VODYHU\�DQG�WKH�
&RQVWLWXWLRQ���� DQG� IURP� WKH� DQWL�IHGHUDOLVW� RSSRQHQWV� RI� WKH�
&RQVWLWXWLRQ���WR�WKH�UDWLILFDWLRQ�GUDPD���DQG�WR�WKH�FDSVWRQH�RI�IDVKLRQLQJ�
WKH�%LOO�RI�5LJKWV�����.ODUPDQ�UHFRXQWV�´WKUHH�SULQFLSDO�FRQWULEXWLRQVµ���RI�
KLV� ZRUN� WKDW� KH� FODLPV� DGG� ´WR� WKH� ULFK� DQG� YROXPLQRXV� H[LVWLQJ�
VFKRODUVKLS� RQ� WKH� RULJLQV� RI� WKH� 8�6�� &RQVWLWXWLRQ�µ��� � .ODUPDQ� WKHQ�
HODERUDWHV�RQ�HDFK�FRQWULEXWLRQ��

)LUVW�DQG�IRUHPRVW��QRERG\�KDV�SUHYLRXVO\�DWWHPSWHG�WR�
ZULWH�D�FRPSUHKHQVLYH�DFFRXQW�RI� WKH�)RXQGLQJ�� �0DQ\�
ERRNV³VRPH� RI� WKHP� TXLWH� ZRQGHUIXO³KDYH� EHHQ�
ZULWWHQ�RQ�WKH�YDULRXV�SLHFHV�RI�WKH�)RXQGLQJ�VWRU\���WKH�
IODZV�LQ�WKH�$UWLFOHV�RI�&RQIHGHUDWLRQ�WKDW�VHHPHG�WR�FU\�
RXW� IRU� UHGUHVV�� WKH� FRQIOLFWV� RYHU� ILVFDO� DQG� PRQHWDU\�
SROLF\� LQ� WKH� VWDWHV� LQ� WKH� PLG�����V� WKDW� FRQWULEXWHG�
PLJKWLO\� WR� WKH� PDNLQJ� RI� WKH� &RQVWLWXWLRQ�� WKH�
3KLODGHOSKLD�FRQYHQWLRQ�WKDW�SURGXFHG�WKH�&RQVWLWXWLRQ��
WKH�FRQWUDVWLQJ�LGHDV�DQG�LQWHUHVWV�RI�WKH�)HGHUDOLVWV�DQG�
$QWLIHGHUDOLVWV���������WKH� FDPSDLJQ� IRU� UDWLILFDWLRQ� RI� WKH�

�� *$1(6+�6,7$5$0$1� 7+(�&5,6,6�2)�7+(�0,''/(�&/$66�&2167,787,21� :+<�(&2120,&�
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� 6HH�LG���FLWDWLRQV�RPLWWHG���
�� ./$50$1��VXSUD�QRWH����
� ,G��DW���²����
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&RQVWLWXWLRQ�� DQG�� ILQDOO\�� WKH� HQDFWPHQW� RI� WKH� %LOO� RI�
5LJKWV���

$FFRUGLQJ�WR�WKH�DXWKRU��D�VHFRQG�FRQWULEXWLRQ�RI�WKH�)UDPHUV·�&RXS�LV�
WKH�SUHVHQWDWLRQ�RI�WKH�VWRU\����

WR� WKH� JUHDWHVW� H[WHQW� SRVVLEOH�� LQ� WKH� ZRUGV� RI� WKH�
SDUWLFLSDQWV�� �'RLQJ� VR�KHOSV�XV� WR�XQGHUVWDQG� WKHP�DV�
SROLWLFDO� DFWRUV� HQJDJHG� LQ� D� FRQWURYHUVLDO� HQWHUSULVH�
UDWKHU� WKDQ� DV� WKH�P\WKLFDO� )RXQGLQJ� )DWKHUV�ZH� KDYH�
ORQJ�EHHQ�WDXJKW�WR�UHYHUH���,I�QRWKLQJ�HOVH��DOORZLQJ�WKH�
SULQFLSDO�ILJXUHV�LQ�WKHVH�HYHQWV�WR�VSHDN�IRU�WKHPVHOYHV�
RXJKW� WR� EHWWHU� HQDEOH� UHDGHUV� WR� PDNH� XS� WKHLU� RZQ�
PLQGV� DV� WR� KRZ� WR� LQWHUSUHW� WKH� PDNLQJ� RI� WKH�
&RQVWLWXWLRQ���

)LQDOO\��.ODUPDQ�DVVHUWV�WKDW�KLV�ERRN��

DGYDQFHV�D�YLHZ�RI�WKH�)RXQGLQJ�WKDW�GLIIHUV�VRPHZKDW�
IURP�WKRVH�SUHYLRXVO\�RIIHUHG���3ODLQO\��QR�VLQJOH�PRWLYH�
RU�H[SODQDWRU\�YDULDEOH�FDQ�DFFRXQW�IRU�WKH�PDNLQJ�RI�WKH�
&RQVWLWXWLRQ���+RZHYHU��H[SHUWV�ZLOO�UHFRJQL]H�WKDW�,�KDYH�
EHHQ�HVSHFLDOO\�GUDZQ�WR�WKH�YLHZ��ORQJ�DGYDQFHG�E\�RWKHUV��WKDW�
WKH�&RQVWLWXWLRQ�ZDV�D�FRQVHUYDWLYH�FRXQWHUUHYROXWLRQ�DJDLQVW�
ZKDW�OHDGLQJ�$PHULFDQ�VWDWHVPHQ�UHJDUGHG�DV�WKH�LUUHVSRQVLEOH�
HFRQRPLF�PHDVXUHV�HQDFWHG�E\�D�PDMRULW\�RI�VWDWH�OHJLVODWXUHV
LQ�WKH�PLG�����V��ZKLFK�WKH\�GLDJQRVHG�DV�D�V\PSWRP�RI�
H[FHVVLYH�GHPRFUDF\���

�� ,G��DW�[��
�� ,G��
�� ,G���HPSKDVLV�DGGHG����7KH�DXWKRU�FRQWLQXHV��

$ORQJ�WKDW�GLPHQVLRQ��,�KRSH�WR�SURYLGH�PRUH�FRPSOHWH�DQVZHUV�WKDQ�
KDYH� SUHYLRXVO\� EHHQ� JLYHQ� WR� WZR� TXHVWLRQV� UDLVHG� E\� WKLV�
LQWHUSUHWDWLRQ� RI� WKH� )RXQGLQJ�� � )LUVW��ZK\�ZHUH� WKH�GHOHJDWHV� WR� WKH�
3KLODGHOSKLD�FRQYHQWLRQ�LQFOLQHG�DQG�DEOH� WR�ZULWH�D�FRQVWLWXWLRQ� WKDW�
ZDV�YHU\�GLIIHUHQW�IURP�WKH�RQH�PRVW�$PHULFDQV�H[SHFWHG�DQG�ZDQWHG�
WKHP�WR�ZULWH"��6HFRQG��KRZ�ZHUH�WKH�)HGHUDOLVWV�DEOH�WR�FRQYLQFH�WKH�
QDWLRQ��LQ�WKH�FRXUVH�RI�D�UHDVRQDEO\�GHPRFUDWLF�������UDWLI\LQJ�SURFHVV��WR�
DSSURYH� D� GRFXPHQW� WKDW� ZDV� VHYHUHO\� FRQVWUDLQLQJ� RI� SRSXODU�
LQIOXHQFH� RQ� JRYHUQPHQW�� HVSHFLDOO\� ZKHQ� FRQWUDVWHG� ZLWK� WKH� VWDWH�
FRQVWLWXWLRQV�RI�WKH�SHULRG"�

,G��
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,Q�7KH�&ULVLV�RI�WKH�0LGGOH�&ODVV�&RQVWLWXWLRQ���:K\�(FRQRPLF�,QHTXDOLW\�
7KUHDWHQV�2XU�5HSXEOLF��´&ULVLV�RI�WKH�0LGGOH�&ODVV�&RQVWLWXWLRQµ�����*DQHVK�
6LWDUDPDQ� HODERUDWHV� RQ� KLV� WKHRU\� RI� WKH� PLGGOH�FODVV� $PHULFDQ�
&RQVWLWXWLRQ� E\�� � ����H[DPLQLQJ� WKH� UDGLFDOLVP� RI� WKH� $PHULFDQ�
&RQVWLWXWLRQ��������SURELQJ�WKH�KLVWRU\�RI�WKH�PLGGOH�FODVV�&RQVWLWXWLRQ���

DQG�����GHVFULELQJ�WKH�FULVLV�RI�WKH�PLGGOH�FODVV�&RQVWLWXWLRQ���

,Q� OLJKW� RI� WKHVH� WZR� QHZ�� SURPLVLQJ� ERRNV� RQ� WKH� $PHULFDQ�
&RQVWLWXWLRQ�� 3DUW� ,,� RI� WKLV� (VVD\� H[DPLQHV� WKH� PDMRU� LQFRQVLVWHQFLHV�
EHWZHHQ�WKH�WZR�ERRNV�����1H[W��3DUW�,,,�RI�WKLV�(VVD\�IRFXVHV�RQ�D�SRVVLEOH�
V\QWKHVLV�EHWZHHQ�WKH�PDMRU�SHUWLQHQW�DUJXPHQWV�LQ�HDFK�ERRN���

,,� '(02&5$&<�$1'�,76�/,0,7$7,216

7KH�&ULVLV�RI� WKH�0LGGOH�&ODVV�&RQVWLWXWLRQ� VSHQGV�FRQVLGHUDEOH�VSDFH�
GLVFXVVLQJ�WKH�LQWHOOHFWXDO�RULJLQ�RI�$PHULFD·V�PLGGOH�FODVV�&RQVWLWXWLRQ���

)UDPHG� EURDGO\�� LQ� WKH� ILUVW� SODFH�� 6LWDUDPDQ·V� DFFRXQW� JRHV� EDFN� WR�
KLVWRU\·V� JUHDW� UHSXEOLFV·� FODVV� ZDUIDUH� FRQVWLWXWLRQV³GHVLJQHG� ZLWK�
HFRQRPLF�LQHTXDOLW\�DQG�FRQIOLFW�LQ�PLQG�����6HFRQG��6LWDUDPDQ�FODLPV�WKDW�
$PHULFD� ZDV� EXLOW³LQ� FRQWUDGLVWLQFWLRQ� WR� WKH� DQFLHQW� DQG� PHGLHYDO�
(XURSHDQ�UHSXEOLFV�RI�5RPH��9HQLFH��DQG�(QJODQG��³ZLWK�D�GHPRFUDWLF�
PLGGOH�FODVV�FRQVWLWXWLRQ�LQ�PLQG��

7KH�$PHULFDQ�&RQVWLWXWLRQ�LV�GLIIHUHQW���2XU�&RQVWLWXWLRQ�
LVQ·W� EDVHG� RQ� WKH� DVVXPSWLRQ� WKDW� FODVV� FRQIOLFW� LV�
LQHYLWDEOH���2XU�&RQVWLWXWLRQ�LV�D�PLGGOH�FODVV�FRQVWLWXWLRQ���
8QOLNH�WKH�FODVV�ZDUIDUH�FRQVWLWXWLRQV�RI�HDUOLHU�WLPHV��RXU�
&RQVWLWXWLRQ�DVVXPHV�UHODWLYH�HFRQRPLF�>DQG�GHPRFUDWLF@�
HTXDOLW\�LQ�VRFLHW\��LW�DVVXPHV�WKDW�WKH�PLGGOH�FODVV�LV�DQG�
ZLOO� UHPDLQ�GRPLQDQW�� �7KH� IUDPHUV�RI� WKH�&RQVWLWXWLRQ�
ZHUH�ZHOO�DZDUH�RI�WKH�KLVWRU\�RI�VWDWHVPHQ�DQG�WKHRULVWV�
JUDSSOLQJ�ZLWK�FODVV�ZDUIDUH�� �%XW�WKH\�GLG�QRW�DGRSW�D�
GHVLJQ�SUHPLVHG�RQ�WKH�LQHYLWDELOLW\�RI�FODVV�FRQIOLFW���,Q�
IDFW�� RXU�&RQVWLWXWLRQ� GRHV� QRW� KDYH� D� VLQJOH� SURYLVLRQ³QRW�

��� 6,7$5$0$1��VXSUD�QRWH����
�� ,G��DW���²�����
�� ,G��DW����²�����
�� ,G��DW����²�����
�� 6HH�LQIUD�3DUW�,,��
�� 6HH�LQIUD�3DUW�,,,��
�� 6HH��H�J�� 6,7$5$0$1��VXSUD�QRWH����DW��²���
�� ,G��
�� ,G��DW����

Valparaiso University Law Review, Vol. 53, No. 2 [2019], Art. 3

https://scholar.valpo.edu/vulr/vol53/iss2/3



����@� )RXQGLQJ�DQG�)RXQGHULQJ� ����

RQH³WKDW� H[SOLFLWO\� HQWUHQFKHV� HFRQRPLF� FODVV� LQWR� WKH�
VWUXFWXUH�RI�JRYHUQPHQW���

)RU� .ODUPDQ�� LQ� 7KH� )UDPHUV·� &RXS�� KH� ZULWHV� DERXW� ´>K@RZ� WKH�
&RQVWLWXWLRQ�>G@LG�DQG�>G@LG�>Q@RW�>D@GDSW�WR�>G@HPRFUDF\�µ����0DQ\�RI�KLV�
SRLQWV�� LQ� WKLV� UHJDUG�� UXQ�DJDLQVW� WKH�JUDLQ�RI� 6LWDUDPDQ·V�PLGGOH�FODVV�
&RQVWLWXWLRQ�� � )LUVW�� .ODUPDQ� DVVHUWV� WKDW� $UWLFOH� 9� FUHDWHG� ´HQRUPRXV�
EDUULHUV�������DJDLQVW� FRQVWLWXWLRQDO� DPHQGPHQWV� E\�������WKUHDWHQ>LQJ@� WR�
GLVDEOH� FXUUHQW� PDMRULWLHV� IURP� HVFDSLQJ� FRQVWLWXWLRQDO� FRQVWUDLQWV�
LPSRVHG�E\�WKHLU�SUHGHFHVVRUV�µ����.ODUPDQ�SUHVVHV�KRPH�WKLV�SRLQW�ZLWK�
VRPH�HPSLULFDO�HYLGHQFH���́ 5DUHO\�LQ�$PHULFDQ�KLVWRU\�KDV�LW�EHHQ�SRVVLEOH�
WR� PRELOL]H� WKH� H[WUDRUGLQDU\� SRSXODU� VXSSRUW� QHFHVVDU\� IRU� IRUPDO�
FRQVWLWXWLRQDO�DPHQGPHQWV���6LQFH�WKH�%LOO�RI�5LJKWV�ZDV�UDWLILHG�LQ�������
WKH�&RQVWLWXWLRQ�KDV�EHHQ�DPHQGHG�������VHYHQWHHQ�WLPHV�LQ�ZHOO�RYHU�WZR�
KXQGUHG�\HDUV�µ��� � ,QGHHG��.ODUPDQ�DWWULEXWHV� ´WKH�RSHQ� WH[WXUH� RI� WKH�
FRQVWLWXWLRQDO� SURYLVLRQVµ� DUUDQJHG� WKURXJKRXW� WKH� GRFXPHQW�� FRXSOHG�
ZLWK�EURDG� LQWHUSUHWDWLRQ�RI� FRQJUHVVLRQDO�SRZHU���� IRU�ZK\� WKH�SHRSOH�
KDYH�EHHQ�DEOH�WR�HQMR\�WKH�IUXLWV�RI�D�GHPRFUDF\��

6HFRQG��DQ�H[DPSOH�RI�DQ�XQGHPRFUDWLF�SURYLVLRQ�WKDW�UHVLVWHG�OLEHUDO�
LQWHUSUHWDWLRQ�ZDV�´WKH�7KUHH�)LIWKV�&ODXVH��ZKLFK�SHJJHG�UHSUHVHQWDWLRQ�
LQ�WKH�+RXVH�SDUWO\�WR�WKH�DPRXQW�RI�SURSHUW\�WKDW�D�VWDWH·V� LQKDELWDQWV�
KHOG�LQ�KXPDQ�EHLQJV�µ����.ODUPDQ�FRQWLQXHV��

$OWKRXJK� QRUWKHUQHUV� RFFDVLRQDOO\� FDOOHG� IRU� DQ�
DPHQGPHQW�WR�HOLPLQDWH�WKLV�SURYLVLRQ��QRERG\�VHHPHG�
WR� EHOLHYH� WKDW� LW� FRXOG� EH� FLUFXPYHQWHG� WKURXJK�
FRQVWUXFWLRQ��WKRXJK�VRPH�QRUWKHUQHUV�GLG�EULHIO\�DUJXH�
WKDW�WKH�7KUHH�)LIWKV�&ODXVH�GLG�QRW�DSSO\�WR�VWDWHV�DGGHG�
WR� WKH� XQLRQ� DIWHU� WKH� )RXQGLQJ��� � 2QO\� WKH� IRUPDO�
DEROLWLRQ� RI� VODYHU\� E\� WKH� 7KLUWHHQWK� $PHQGPHQW��
HQDFWHG� DIWHU� WKH� &LYLO� :DU�� WHUPLQDWHG� WKLV� PRVW�
XQGHPRFUDWLF�RI�SUDFWLFHV��ZKLFK�WKH�)UDPHUV�KDG�IRLVWHG�
XSRQ�WKHLU�GHVFHQGDQWV���

�� ,G��DW����HPSKDVLV�DGGHG���
��� ./$50$1��VXSUD�QRWH����DW������
�� ,G��DW������
�� ,G��
�� ,G��
�� ,G��DW������
�� ,G���HQGQRWH�RPLWWHG���
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7KLUG�� DQRWKHU� H[DPSOH�RI� DQ�XQGHPRFUDWLF�SURYLVLRQ� WKDW�ZDV� WRR�
VSHFLILF�WR�DOORZ�DQ\�RWKHU�LQWHUSUHWDWLRQ�VSHFLILHG�WKDW�VWDWH�OHJLVODWXUHV�
FKRRVH�8�6��VHQDWRUV�����.ODUPDQ�HODERUDWHV�RQ�WKLV�SRLQW��

'HHSO\�LQ�WHQVLRQ�ZLWK�-DFNVRQLDQ�WUHQGV�WRZDUG�JUHDWHU�
SRSXODU� SDUWLFLSDWLRQ� LQ� JRYHUQDQFH�� WKLV� SURYLVLRQ�
SURYHG�KLJKO\�UHVLVWDQW�WR�DPHQGPHQW���1RW�XQWLO�WKH�ODWH�
QLQHWHHQWK� FHQWXU\� ZDV� WKHUH� D� VHULRXV� HIIRUW� PDGH� WR�
FKDQJH�LW��DQG�HYHQ�WKHQ�VHQDWRUV�ZHUH�DEOH�WR�EORFN�IRU�
GHFDGHV� DQ� DPHQGPHQW� SURYLGLQJ� IRU� WKHLU� SRSXODU�
HOHFWLRQ��HYHQ�WKRXJK�PRVW�$PHULFDQV�FOHDUO\�VXSSRUWHG�
LW��DV�HYLGHQFHG�E\�LWV�UHSHDWHG�SDVVDJH�LQ�WKH�SRSXODUO\�
HOHFWHG� +RXVH�� � 6HQDWRUV� DSSDUHQWO\� HLWKHU� IHDUHG�
DOLHQDWLQJ�WKH�VWDWH�OHJLVODWXUHV�WKDW�KDG�DSSRLQWHG�WKHP�
WR�RIILFH�RU�HOVH�GRXEWHG�WKDW�WKH�VNLOO�VHW�HQDEOLQJ�WKHP�WR�
WKULYH� LQ�EDFN�URRP�QHJRWLDWLRQV� �VXFK�DV� FKDUDFWHUL]HG�
VWDWH�OHJLVODWLYH�VHOHFWLRQ�RI�8�6��VHQDWRUV��ZRXOG�WUDQVODWH�
ZHOO�LQWR�VXFFHVV�RQ�WKH�KXVWLQJV���1RW�XQWLO������ZDV�WKH�
&RQVWLWXWLRQ� ILQDOO\� DPHQGHG� WR� HQG� WKLV� XQGHPRFUDWLF�
SUDFWLFH���

)RXUWK��DFFRUGLQJ�WR�.ODUPDQ����

$QRWKHU� YHU\� SUHFLVH�� \HW� XQGHPRFUDWLF�� FRQVWLWXWLRQDO�
SURYLVLRQ� LV�������WKH� HOHFWRUDO� FROOHJH� V\VWHP��������>$@�
SRWHQWLDOO\� XQGHPRFUDWLF� IHDWXUH� RI� WKLV� V\VWHP³WKH�
DXWKRUL]LQJ� RI� VWDWH� OHJLVODWXUHV� WR� SURYLGH� IRU� WKH�
VHOHFWLRQ� RI� SUHVLGHQWLDO� HOHFWRUV� LQ� VRPH�PDQQHU� RWKHU�
WKDQ�GLUHFW�SRSXODU�HOHFWLRQ³ZDV�HOLGHG�LQ�DQ�HUD�PRUH�
GHPRFUDWLF�WKDQ�WKH�)RXQGLQJ�E\�OHJLVODWXUHV·�VWLSXODWLQJ�
GLUHFW� SRSXODU� HOHFWLRQ� DV� WKH� PRGH� RI� VHOHFWLRQ���
+RZHYHU�� DQRWKHU� IHDWXUH� RI� WKLV� V\VWHP³WKH�
DSSRUWLRQPHQW�RI�HOHFWRUV�DPRQJ�VWDWHV�LQ�D�PDQQHU�QRW�
SURSRUWLRQDO� WR� WKHLU� SRSXODWLRQ� �EHFDXVH� HDFK� VWDWH·V�
QXPEHU�RI�HOHFWRUV�FRQVLVWV�RI�LWV�UHSUHVHQWDWLYHV�SOXV�LWV�
VHQDWRUV�� DQG� HYHU\� VWDWH�� UHJDUGOHVV� RI� VL]H�� KDV� WZR�
VHQDWRUV�³FDQQRW�EH�VR�HDVLO\�FLUFXPYHQWHG���>)LYH@�WLPHV�
LQ� $PHULFDQ� KLVWRU\�� WKH� FDQGLGDWH� ZLQQLQJ� WKH� PRVW�
SRSXODU�YRWHV�GLG�QRW�DVFHQG�WR�WKH�SUHVLGHQF\�EHFDXVH�
KH� >RU� VKH@� IDLOHG� WR�ZLQ� LQ� WKH� HOHFWRUDO� FROOHJH�� � 7KDW�

�� ,G��
�� ,G���HQGQRWH�RPLWWHG���
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UHVXOW� LV� GLIILFXOW� WR� UHFRQFLOH� ZLWK� >PLGGOH�FODVV@�
GHPRFUDWLF�SULQFLSOHV�� �7KH�YRWHV�RI�FLWL]HQV�LQ�GLIIHUHQW�
VWDWHV�GR�QRW�FRXQW�HTXDOO\�LQ�SUHVLGHQWLDO�HOHFWLRQV���<HW�
DQ�DPHQGPHQW�WR�DOWHU�WKLV�DVSHFW�RI�WKH�V\VWHP�ZRXOG�EH�
YLUWXDOO\� LPSRVVLEOH� WR� HQDFW³ERWK� EHFDXVH� WKH� HYHQ�
PRUH�GUDVWLFDOO\�PDODSSRUWLRQHG�8�6��6HQDWH�ZRXOG�YHU\�
OLNHO\�QHYHU�SDVV�LW�DQG�EHFDXVH�WKH�VPDOOHU�VWDWHV��ZKLFK�
EHQHILW� IURP� WKH�PDODSSRUWLRQPHQW��ZRXOG�QHYHU� UDWLI\�
LW���

)LIWK����

7HQXUH� GXULQJ� JRRG� EHKDYLRU� �ZKLFK� LV�� HIIHFWLYHO\��
OLIHWLPH� WHQXUH�� IRU� XQHOHFWHG� IHGHUDO� MXGJHV� LV� DQRWKHU�
IHDWXUH� RI� WKH� &RQVWLWXWLRQ� WKDW� LV� ERWK� GLIILFXOW� WR�
UHFRQFLOH�ZLWK�>PLGGOH�FODVV@�GHPRFUDF\�DQG�LPSRVVLEOH�
WR�FLUFXPYHQW�ZLWKRXW�DQ�DPHQGPHQW���$W�WKH�WLPH�RI�WKH�
)RXQGLQJ�� VHYHUDO� VWDWH� FRQVWLWXWLRQV� DXWKRUL]HG�
OHJLVODWXUHV� WR� UHPRYH� MXGJHV³PDQ\�RI�ZKRP�HQMR\HG�
WHQXUHV�PXFK�EULHIHU�WKDQ�´JRRG�EHKDYLRUµ³RQ�JURXQGV�
IDOOLQJ� VKRUW� RI� WKH� FULWHULD� VSHFLILHG� IRU� LPSHDFKPHQW��
ZKLFK�XQGHU�WKH�&RQVWLWXWLRQ�LV�WKH�RQO\�ZD\�WR�UHPRYH�
IHGHUDO� MXGJHV� IURP� RIILFH�� � %\� WKH� PLGGOH� RI� WKH�
QLQHWHHQWK�FHQWXU\��WKH�DFFRXQWDELOLW\�JDS�EHWZHHQ�VWDWH�
DQG�IHGHUDO�MXGJHV�KDG�JURZQ�HYHQ�JUHDWHU��DV�DOO�QHZO\�
FUHDWHG�VWDWHV�DQG�PDQ\�H[LVWLQJ�RQHV�ZHUH�SURYLGLQJ�IRU�
WKH� SRSXODU� HOHFWLRQ� RI� VWDWH� MXGJHV� WR� ILQLWH� WHUPV� LQ�
RIILFH���7KH�IHGHUDO�V\VWHP�SUREDEO\�ZRXOG�KDYH�PRYHG�
LQ� WKDW� VDPH� GLUHFWLRQ� DW� URXJKO\� WKH� VDPH� WLPH� KDG�
IHGHUDO�FRQVWLWXWLRQDO�DPHQGPHQWV�QRW�EHHQ�VR�GLIILFXOW�WR�
VHFXUH���

6L[WK��LQ�.ODUPDQ·V�DQDO\VLV����

6LQFH�WKH�)RXQGLQJ��WKHUH�KDV�EHHQ�D�GUDPDWLF�VKLIW�LQ�WKH�
ZD\� WKDW� MXGJHV� KDYH� H[HUFLVHG� WKH� SRZHU� RI� MXGLFLDO�
UHYLHZ�� � $W� PRVW�� WKH� )UDPHUV� ZRXOG� KDYH� DQWLFLSDWHG�
FRXUWV·� VWULNLQJ� GRZQ� ODZV� WKDW� ZHUH� FOHDUO\�
XQFRQVWLWXWLRQDO�RU�WKDW�HVSHFLDOO\�DIIHFWHG�WKH�MXGLFLDU\��
VXFK�DV�UHVWULFWLRQV�RQ�WKH�ULJKW�WR�D�MXU\�WULDO���%\�FRQWUDVW��

�� ,G��DW����²����WH[WXDO�QRWHV�DQG�HQGQRWHV�RPLWWHG���
�� ,G��DW������HQGQRWH�RPLWWHG���
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WRGD\·V� XQHOHFWHG�� OLIH�WHQXUHG� IHGHUDO� MXGJHV� UHVROYH�
PDQ\� RI� VRFLHW\·V� PRVW� FRQWHVWHG� VRFLDO� DQG� SROLWLFDO�
LVVXHV³DERUWLRQ��DIILUPDWLYH�DFWLRQ��JD\�PDUULDJH��VFKRRO�
SUD\HU�� JXQ� FRQWURO�� FDPSDLJQ� ILQDQFH� UHIRUP�� DQG� WKH�
GHDWK� SHQDOW\�� WR� QDPH� RQO\� D� IHZ�� �0RUHRYHU�� WRGD\·V�
6XSUHPH�&RXUW�JHQHUDOO\�UHVROYHV�VXFK�LVVXHV�E\�ILYH�WR�
IRXU�YRWHV�WKDW�GLYLGH�WKH�MXVWLFHV�DORQJ�ODUJHO\�FRQVLVWHQW�
DQG� SUHGLFWDEOH� SROLWLFDO� OLQHV��ZKLFK� VWURQJO\� VXJJHVWV�
WKDW� LGHRORJ\� SOD\V� D� VXEVWDQWLDO� UROH� LQ� WKH� MXVWLFHV·�
FRQVWLWXWLRQDO� LQWHUSUHWDWLRQV�� � (PSRZHULQJ� XQHOHFWHG�
DQG�UHPRWHO\�DFFRXQWDEOH�JRYHUQPHQW�RIILFLDOV�ZLWK�WKLV�
PXFK�SROLWLFDO�GLVFUHWLRQ�VHHPV�YHU\�GLIILFXOW�WR�UHFRQFLOH�
ZLWK�>PLGGOH�FODVV@�GHPRFUDF\���

6HYHQWK��DQG�ILQDOO\����

7KH�&RQVWLWXWLRQ�FRQWDLQV�RQH�RWKHU�XQGHPRFUDWLF�IHDWXUH�
WKDW� LV� WRR� VSHFLILF� WR�EH� FLUFXPYHQWHG� WKURXJK�FUHDWLYH�
FRQVWUXFWLRQ� DQG� LV� XQOLNHO\� HYHU� WR� EH� DPHQGHG�� � WKH�
$UWLFOH� 9� SURYLVLRQ� VSHFLI\LQJ� WKDW� FRQVWLWXWLRQDO�
DPHQGPHQWV�UHTXLUH�WKH�DSSURYDO�RI� WZR�WKLUGV�RI�ERWK�
KRXVHV� RI� &RQJUHVV� �RU� D� SURSRVDO� E\� D� FRQVWLWXWLRQDO�
FRQYHQWLRQ�FDOOHG�E\�&RQJUHVV�DW�WKH�EHKHVW�RI�WZR�WKLUGV�
RI�WKH�VWDWH�OHJLVODWXUHV��DQG�UDWLILFDWLRQ�E\�WKUHH�TXDUWHUV�
RI� WKH� VWDWH� OHJLVODWXUHV� �RU� E\� WKUHH�TXDUWHUV� RI� VSHFLDO�
VWDWH�UDWLI\LQJ�FRQYHQWLRQV��LI�VR�VSHFLILHG�E\�&RQJUHVV����
7KLV� SURYLVLRQ� EORFNV� FRQVWLWXWLRQDO� FKDQJHV� WKDW� DUH�
VXSSRUWHG� HYHQ� E\� ODUJH� PDMRULWLHV� RI� WKH� $PHULFDQ�
SHRSOH���7KLUW\�IRXU�VHQDWRUV�IURP�WKH�VHYHQWHHQ�VPDOOHVW�
VWDWHV³WRJHWKHU�UHSUHVHQWLQJ�DV�OLWWOH�DV���SHUFHQW�RI�WKH�
QDWLRQ·V� SRSXODWLRQ³FDQ� GHIHDW� D� FRQVWLWXWLRQDO�
DPHQGPHQW�� � 6R� FDQ� WKH� OHJLVODWXUHV� RI� WKH� WKLUWHHQ�
VPDOOHVW� VWDWHV�� ZKLFK� WRJHWKHU� FRQVWLWXWH� OHVV� WKDQ� ��
SHUFHQW� RI� WKH� QDWLRQ·V�SRSXODWLRQ�� �:HUH� LW� QRW� IRU� WKH�
H[WUDRUGLQDU\� GLIILFXOW\� RI� HQDFWLQJ� FRQVWLWXWLRQDO�
DPHQGPHQWV�� SRSXODU� PDMRULWLHV� SUREDEO\� ZRXOG� ORQJ�
DJR� KDYH� DGRSWHG� PHDVXUHV� JXDUDQWHHLQJ� HTXDOLW\�
ZLWKRXW� UHJDUG� WR� VH[�� DOORZLQJ� YROXQWDU\�
QRQGHQRPLQDWLRQDO� SUD\HU� LQ� SXEOLF� VFKRROV�� DQG�
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SHUPLWWLQJ�JRYHUQPHQWV�WR�FULPLQDOL]H�WKH�EXUQLQJ�RI�WKH�
$PHULFDQ�IODJ�DV�DQ�DFW�RI�V\PEROLF�VSHHFK���

$V�ZH�KDYH� VHHQ��6LWDUDPDQ�EXLOGV�KLV� HQWLUH�DUJXPHQW�DURXQG� WKH�
FRQVFLRXV� IDVKLRQLQJ� RI� D� PLGGOH�FODVV� FRQVWLWXWLRQ���� � :KLOH� KH�
DFNQRZOHGJHV� WKH� WKHRU\�RI�&KDUOHV�%HDUG� WKDW�´WKH�SHUVRQDO� HFRQRPLF�
LQWHUHVWV�RI�WKH�>)@RXQGHUV�VKDSHG�WKHLU�VXSSRUW�IRU�WKH�&RQVWLWXWLRQ�µ���KH�
FODLPV�WKDW�WKLV�WKHRU\�´ZDV�GHEXQNHG�GHFDGHV�DJR�µ��� �%XW�6LWDUDPDQ·V�
FDVH� GHSHQGV� RQ� FLUFXPVWDQWLDO� HYLGHQFH�� VXFK� DV� WKH� IROORZLQJ�� � ´:H�
VKRXOG� LQWHUSUHW� >WKH� &RQVWLWXWLRQ@� DV� D� UDGLFDO� FXOPLQDWLRQ� WR� WKH�
5HYROXWLRQDU\�HUD���,W�ZDV�UDGLFDO�EHFDXVH�LW�UHMHFWHG�WZR�WKRXVDQG�\HDUV�
RI�WKLQNLQJ�RQ�FODVV�ZDUIDUH�FRQVWLWXWLRQV���,QVWHDG��WKH�&RQVWLWXWLRQ�ZDV�
EXLOW�RQ�WKH�EHGURFN�RI�$PHULFD·V�PLGGOH�FODVV�µ����0RUHRYHU��6LWDUDPDQ�
FLWHV�IXUWKHU�FLUFXPVWDQWLDO�HYLGHQFH�RI�WKH�LQWHQW�RI�WKH�)RXQGHUV���´7KHUH�
DUH�GLIIHUHQFHV�LQ�ZHDOWK�GXULQJ�HYHU\�HUD��DQG�WKH�IRXQGLQJ�HUD�ZDV�QR�
H[FHSWLRQ�� � %XW� WKH� UHDOLW\�������LV� WKDW� HDUO\� $PHULFD� ZDV� DVWRQLVKLQJO\�
HTXDO� IRU� LWV� WLPH�µ��� � %XW� KRZ� UHOHYDQW� LV� VXFK� HYLGHQFH� WR� ZKDW� WKH�
)RXQGHUV�LQWHQGHG�LQ�WKH�&RQVWLWXWLRQ"�

6LWDUDPDQ�WXUQV�WR�ZKDW�KH�FDOOV�´WKH�LQWHOOHFWXDO�RULJLQV�RI�$PHULFD·V�
PLGGOH�FODVV� &RQVWLWXWLRQ�µ��� � &ODLPLQJ� WKDW� -DPHV�+DUULQJWRQ�ZDV� WKH�
´LQWHOOHFWXDO�PXVHµ� RI� $PHULFD·V�PLGGOH�FODVV� FRQVWLWXWLRQ���� 6LWDUDPDQ�
SRLQWV� WR� -DPHV�+DUULQJWRQ� �DQ� (QJOLVKPDQ� ERUQ� LQ� ������ DV� ´WKH� ILUVW�
WKHRULVW�WR�PDNH�H[SOLFLW³HYHQ�PRUH�VR�WKDQ�$ULVWRWOH³WKDW�WKH�IRUPV�RI�
JRYHUQPHQW�ZHUH�EDVHG�RQ�SURSHUW\�RZQHUVKLS�µ����+DUULQJWRQ�ZURWH����

,I�RQH�PDQ�EH�VROH�ODQGORUG�RI�D�WHUULWRU\�������KLV�HPSLUH�LV�
DEVROXWH� PRQDUFK\>�@� >L@I� WKH� IHZ� RU� D� QRELOLW\�� RU� D�
QRELOLW\� ZLWK� WKH� FOHUJ\�� EH� ODQGORUGV�������WKH� HPSLUH� LV�
PL[HG� PRQDUFK\�������� � $QG� LI� WKH� ZKROH� SHRSOH� EH�
ODQGORUGV��RU�KROG�WKH�ODQGV�VR�GLYLGHG�DPRQJ�WKHP��WKDW�
QR� PDQ�� RU� QXPEHU� RI� PHQ� >@� RYHUEDODQFH� WKHP�� WKH�
HPSLUH�>@�LV�D�FRPPRQZHDOWK�µ��

�� ,G��DW����²����HQGQRWH�RPLWWHG���
�� 6HH�VXSUD�QRWHV���²���DQG�DFFRPSDQ\LQJ�WH[W��
��� 6,7$5$0$1��VXSUD�QRWH����DW�����
�� ,G��
�� ,G��DW�����
�� ,G��
�� ,G��DW�����HPSKDVLV�RPLWWHG���
�� ,G��
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6LWDUDPDQ�DUJXHV�WKDW�+DUULQJWRQ·V�´NH\�LQVLJKWµ���ZDV�DV�IROORZV����

,I�LQHTXDOLW\�EHWZHHQ�ULFK�DQG�SRRU�FUHDWHG�VWULIH��UHODWLYH�
HFRQRPLF� HTXDOLW\� VKRXOG� HOLPLQDWH� LQWHUQDO� FRQIOLFWV��
FUHDWH� D� VWDEOH� JRYHUQPHQW�� DQG� JXDUDQWHH� IUHHGRP���
´>(@TXDOLW\� RI� HVWDWHV� FDXVHWK� HTXDOLW\� RI� SRZHU�µ�
+DUULQJWRQ�VDLG��´DQG�HTXDOLW\�RI�SRZHU�LV�WKH�OLEHUW\�QRW�
RQO\�RI�WKH�FRPPRQZHDOWK��EXW�RI�HYHU\�PDQ�µ��

$FFRUGLQJ�WR�+DUULQJWRQ��FKDQJLQJ�WKH�EDODQFH�RI�SURSHUW\�ZRXOG�FKDQJH�
WKH�SROLWLFDO�V\VWHP�DV�ZHOO���

$� QXPEHU� RI� SURPLQHQW� SROLWLFDO� DQG� HFRQRPLF� WKHRULVWV� ZKR�
SRVWGDWHG�+DUULQJWRQ�FDPH�WR�HQGRUVH�KLV�LGHDV���$FFRUGLQJ�WR�6LWDUDPDQ���
´,Q� WKH� FHQWXU\� EHWZHHQ� >+DUULQJWRQ·V� ZULWLQJV@� DQG� WKH� $PHULFDQ�
IRXQGLQJ��+DUULQJWRQ·V�LGHDV�VSUHDG�WR�VRPH�RI�WKH�OHDGLQJ�FRQVWLWXWLRQDO�
WKHRULVWV� RI� WKH� DJH�µ��� � ,QGHHG�� 7KRPDV� *RUGRQ� DQG� -RKQ� 7UHQFKDUG��
ZULWLQJ� XQGHU� WKH� SVHXGRQ\P� &DWR� LQ� WKH� ����V�� XVHG� +DUULQJWRQ·V�
WKHPHV�LQ�D�VHULHV�RI�SURPLQHQW�$PHULFDQ�IRXQGLQJ�HUD�SDPSKOHWV���

0RUHRYHU�� 6FRWWLVK� (QOLJKWHQPHQW� SKLORVRSKHU�� 'DYLG� +XPH��
DFNQRZOHGJHG�+DUULQJWRQ·V�YLHZV�DV�LQIOXHQWLDO����

>+XPH@� UHFRJQL]HG� WKDW� ´PRVW� RI� RXU� SROLWLFDO�ZULWHUVµ�
DFFHSWHG� WKDW� SURSHUW\� LV� ´WKH� IRXQGDWLRQ� RI� DOO�
JRYHUQPHQW�µ� WKRXJK�+XPH�KLPVHOI� WKRXJKW� WKDW�RWKHU�
IDFWRUV� PDWWHUHG� PRUH�� � +XPH� DOVR� HPEUDFHG� D�
+DUULQJWRQLDQ� XQGHUVWDQGLQJ� RI� WKH� G\QDPLF�
UHODWLRQVKLS� EHWZHHQ� SRZHU� DQG� SURSHUW\�� � +H� DUJXHG�
WKDW�LI�WKHUH�LV�DQ�LPEDODQFH�EHWZHHQ�SRZHU�DQG�SURSHUW\��
WKH�´RUGHU�RI�PHQ�ZKR�SRVVHVV�D�ODUJH�VKDUH�RI�SURSHUW\µ�
ZLOO�ILQG�D�ZD\�WR�´VWUHWFK�WKHLU�DXWKRULW\��DQG�EULQJ�WKH�
EDODQFH� RI� SRZHU� WR� FRLQFLGH� ZLWK� WKDW� RI� SURSHUW\�µ��
$IILUPLQJ�$ULVWRWOH�DQG�+DUULQJWRQ��+XPH�HYHQ�ZURWH�DQ�
HVVD\�LQ�ODYLVK�SUDLVH�RI�WKH�´PLGGOH�VWDWLRQ�µ��7KH�PLGGOH�
VWDWLRQ� ZDV� EHVW� VXLWHG� WR� ´WKH� FDOP� YRLFH� RI� UHDVRQ�µ�
EHFDXVH�´>W@KH�JUHDW�DUH�WRR�PXFK�LPPHUVHG�LQ�SOHDVXUH��
DQG� WKH� SRRU� WRR� PXFK� RFFXSLHG� LQ� SURYLGLQJ� IRU� WKH�
QHFHVVLWLHV�RI�OLIH�µ��2QO\�WKRVH�LQ�WKH�PLGGOH�VWDWLRQ�FRXOG�
H[HUFLVH� WKH� YLUWXHV� RI� ´SDWLHQFH�� UHVLJQDWLRQ�� LQGXVWU\��

�� ,G��
�� ,G���HQGQRWHV�RPLWWHG���
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DQG� LQWHJULW\µ� LQ� DGGLWLRQ� WR� WKRVH� RI� ´JHQHURVLW\��
KXPDQLW\�� DIIDELOLW\�� DQG� FKDULW\�µ� � 7KH\� KDG� PRUH�
ZLVGRP�DQG�DELOLW\� WKDQ� WKH� ULFK�RU� WKH�SRRU�� DQG� WKH\�
ZRXOG� DOVR� EH� EHWWHU� VXLWHG� WR� IULHQGVKLS� EHFDXVH� WKH\�
KDG�QR�MHDORXV\�RI�RWKHUV��OLNH�WKH�SRRU��RU�VXVSLFLRQ�RI�
RWKHUV��OLNH�WKH�ULFK����

6LWDUDPDQ�PDNHV�D� ILQDO�KLVWRULFDO� LQWHOOHFWXDO�SRLQW�E\�EULQJLQJ�XS�
WKH�ZULWLQJV�RI�0RQWHVTXLHX��WKH�)UHQFK�SKLORVRSKHU�ZKR�DUWLFXODWHG�WKH�
VHSDUDWLRQ� RI� SRZHUV� WKHRU\�� VHW� IRUWK� LQ� KLV� ERRN�� 6SLULW� RI� /DZV���

$FFRUGLQJ�WR�6LWDUDPDQ·V�WDNH�RQ�0RQWHVTXLHX��

0RQWHVTXLHX�QRWHG�WKDW�VRPH�FRQVWLWXWLRQV�GLYLGHG�ODQGV�
HTXDOO\��EXW�KH�ZDUQHG�WKDW�LI�WKH�IRXQGHUV�RI�JRYHUQPHQW�
GR�´QRW�JLYH�ODZV�WR�PDLQWDLQµ�WKH�EDODQFH�RI�SURSHUW\��
WKH� FRQVWLWXWLRQ�ZLOO� EH� ´WUDQVLWRU\�µ� � ´>,@QHTXDOLW\�ZLOO�
HQWHU� DW� WKH� SRLQW� QRW� SURWHFWHG� E\� WKH� ODZV� DQG� WKH�
UHSXEOLF�ZLOO�EH�ORVW�µ��

6LWDUDPDQ� DGPLWV� WKDW�+DUULQJWRQ� LV� UDUHO\� UHFRJQL]HG� DV� D� FHQWUDO�
ILJXUH�LQ�WKH�$PHULFDQ�FRQVWLWXWLRQDO�VWRU\�����6LWDUDPDQ�GRHV�KLV�EHVW�WR�
HOHYDWH�KLV�VWDWXV���+H�ZULWHV��

$QG� \HW�� PRUH� WKDQ� DQ\� WKHRULVW� VLQFH� $ULVWRWOH��
+DUULQJWRQ� WRRN� VHULRXVO\� WKH� UHODWLRQVKLS� EHWZHHQ� WKH�
GLVWULEXWLRQ�RI�ZHDOWK�LQ�VRFLHW\�DQG�WKH�VWUXFWXUH�RI�WKH�
FRQVWLWXWLRQ�� �+H�DUJXHG�WKDW� WKH�WZR�ZHUH� LQWHUWZLQHG��
DQG�KH�ZHQW�EH\RQG�$ULVWRWOH�LQ�H[SORULQJ�KRZ�HFRQRPLF�
FKDQJH�FRXOG�IRUFH�FRQVWLWXWLRQDO�FKDQJH���)RU�$PHULFDQ�
FRORQLVWV� DQ� RFHDQ� DZD\�� KLV� LQVLJKWV� ZRXOG� SURYH�
LQYDOXDEOH���

6LWDUDPDQ� TXRWHV� ZLWK� DSSURYDO� *RUGRQ� :RRG�� � ´WKH� IRXQGLQJ�
JHQHUDWLRQ�¶EHOLHYHG�WKDW�HTXDOLW\�RI�RSSRUWXQLW\�ZRXOG�QHFHVVDULO\�UHVXOW�
LQ�D�URXJK�HTXDOLW\�RI�VWDWLRQ��WKDW�DV�ORQJ�DV�WKH�VRFLDO�FKDQQHOV�RI�DVFHQW�
DQG� GHVFHQW� ZHUH� NHSW� RSHQ�� LW� ZRXOG� EH� LPSRVVLEOH� IRU� DQ\� DUWLILFLDO�
DULVWRFUDWV�RU�RYHUJURZQ�ULFK�PHQ�WR�PDLQWDLQ�WKHPVHOYHV�IRU�ORQJ�·µ��

�� ,G��DW���²����HQGQRWHV�RPLWWHG���
�� ,G��DW�����
�� ,G���FLWDWLRQV�RPLWWHG���
�� ,G��DW�����
�� ,G��
�� ,G��DW�����TXRWLQJ�*25'21�:22'� 7+(�&5($7,21�2)�7+(�$0(5,&$1�5(38%/,&�������������
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���� 9$/3$5$,62�81,9(56,7<�/$:�5(9,(:� >9RO�����

$� UHSUHVHQWDWLYH� WR� WKH�1HZ�<RUN� UDWLI\LQJ� FRQYHQWLRQ��0HODQFWRQ�
6PLWK��VXSSRUWV�6LWDUDPDQ·V�FRQFHSWLRQ�RI�D�PLGGOH�FODVV�FRQVWLWXWLRQ³DW�
OHDVW� DV� VHHQ� WKURXJK� WKH� H\HV� RI� RQH� GHOHJDWH� WR� RQH� VWDWH·V� UDWLI\LQJ�
FRQYHQWLRQ���6PLWK����

FRQWHQGHG� WKDW� WKH� PLGGOH� FODVV� ZRXOG� EH� EHWWHU� DW�
JRYHUQLQJ� WKDQ� HYHQ� WKH� QDWXUDO� DULVWRFUDF\� RU� D� ERG\�
ZLWK� FODVV� UHSUHVHQWDWLYHV�� � ´7KRVH� LQ� PLGGOLQJ�
FLUFXPVWDQFHV�µ�KH�VDLG��´KDYH�OHVV�WHPSWDWLRQ�µ��´>7@KH\�
DUH�LQFOLQHG�E\�KDELW�DQG�WKH�FRPSDQ\�ZLWK�ZKRP�WKH\�
DVVRFLDWH��WR�VHW�ERXQGV�WR�WKHLU�SDVVLRQV�DQG�DSSHWLWHV�µ��
7KH�PLGGOH�FODVV�´DUH�PRUH� WHPSHUDWH��RI�EHWWHU�PRUDOV�
DQG� OHVV� DPELWLRQ� WKDQ� WKH� JUHDWµ�� WKH\� KDG� ´IUXJDO�
KDELWVµ� DQG� ´ZRXOG� EH� FDUHIXOµ� LQ� DOORFDWLQJ� SXEOLF�
EXUGHQV�RQ�WKH�SHRSOH���-XVW�DV�$ULVWRWOH�KDG�DUJXHG�WKDW�
WKH� PLGGOH� FODVV� FRXOG� PDLQWDLQ� WKH� EDODQFH� RI� SRZHU�
EHWZHHQ�WKH�ULFK�DQG�WKH�SRRU��EHFDXVH�LW�FRXOG�DOLJQ�LWVHOI�
ZLWK� ERWK� JURXSV³EXW� QRW� FRPSOHWHO\³VR�� WRR�� GLG�
6PLWK���%HFDXVH�´WKH�LQWHUHVW�RI�ERWK�WKH�ULFK�DQG�WKH�SRRU�
DUH�LQYROYHG�LQ�WKDW�RI�WKH�PLGGOLQJ�FODVV�µ�D�JRYHUQPHQW�
RI� WKH� PLGGOH� ZRXOG� EH� OHVV� OLNHO\� WR� IUDFWXUH�� � ´$�
UHSUHVHQWDWLYH�ERG\��FRPSRVHG�SULQFLSDOO\�RI�UHVSHFWDEOH�
\HRPDQU\�µ�KH�FRQFOXGHG��́ LV�WKH�EHVW�SRVVLEOH�VHFXULW\�WR�
OLEHUW\�µ��

$IWHU�WKH�UDWLILFDWLRQ�RI�WKH�&RQVWLWXWLRQ��WKH�IXUWKHU�HYROXWLRQ�RI�WKDW�
GRFXPHQW�GHYHORSHG���$FFRUGLQJ�WR�6LWDUDPDQ���´,Q�WKH�HDUO\�QLQHWHHQWK�
FHQWXU\��PDQ\�SHUFHSWLYH�FRPPHQWDWRUV��OLNH�>'DQLHO@�:HEVWHU��KHOG�IDVW�
WR�WKH�LGHD�WKDW�$PHULFD�ZDV�VWLOO�WKH�PRVW�HTXDO�FRPPRQZHDOWK�WKH�ZRUOG�
KDG� HYHU� NQRZQ� DQG� WKDW� LWV� HTXDOLW\� ZDV� NH\� WR� LWV� FRQVWLWXWLRQDO�
V\VWHP�µ��� � 6R� WRR�� 6XSUHPH� &RXUW� -XVWLFH� -RVHSK� 6WRU\� HFKRHG� WKHVH�
WKRXJKWV���+H�UHFRUGHG����

LQ�KLV������&RPPHQWDULHV�RQ�WKH�&RQVWLWXWLRQ�WKDW�WKHUH�ZDV�
DQ�´LQWLPDWH�FRQQH[LRQµ�EHWZHHQ�WKH�´JHQHUDO�HTXDOLW\�RI�
WKH� DSSRUWLRQPHQW� RI� SURSHUW\� DPRQJ� WKH� PDVV� RI� D�
QDWLRQ�� DQG� WKH� SRSXODU� IRUP� RI� JRYHUQPHQW�µ� � 7KH�
JHQHUDO� HTXDOLW\� LQ� SURSHUW\� PHDQW� WKDW� D� JRYHUQPHQW�
ZRXOG� KDYH� ´WKH� VXEVWDQFH� RI� D� UHSXEOLF�µ� DQG� ´>R@XU�

�� ,G��DW���²����HPSKDVLV�RPLWWHG���HQGQRWHV�RPLWWHG���
�� ,G��DW������
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����@� )RXQGLQJ�DQG�)RXQGHULQJ� ����

UHYROXWLRQDU\�VWDWHVPHQ�ZHUH�QRW�LQVHQVLEOH�WR�WKLV�VLOHQW�
EXW�SRWHQW�LQIOXHQFH�µ��

3XEOLVKHG�GXULQJ�WKH�-DFNVRQLDQ�HUD�LQ�$PHULFD��)UHQFKPDQ�$OH[LV�GH�
7RFTXHYLOOH�DUJXHG��LQ�'HPRFUDF\�LQ�$PHULFD��´WKDW�WKH�PRVW�LPSRUWDQW�IDFW�
DERXW�$PHULFD�LV�LWV�UHPDUNDEOH�¶HTXDOLW\�RI�FRQGLWLRQV�·��1RW�HTXDOLW\�RI�
RSSRUWXQLW\��ZKLFK�FRPPHQWDWRUV�DQG�SROLWLFDO� ILJXUHV� FHOHEUDWH� WRGD\��
EXW�¶HTXDOLW\�RI�FRQGLWLRQV�·�DQ�¶DOPRVW�SHUIHFW�HTXDOLW\�LQ�IRUWXQHV�·µ��

,,,� $ 3266,%/(�6<17+(6,6�%(7:((1�./$50$1·6�$1'�6,7$5$0$1·6�9,(:6�
2)�7+(�&2167,787,21$/�)281',1*

:KLOH�.ODUPDQ�GRHV�D�PDVWHUIXO�MRE�RI�GHYHORSLQJ�DQG�GLVFXVVLQJ�WKH�
SULPDU\�PDWHULDOV�LQ�WKH�PDNLQJ�RI�WKH�&RQVWLWXWLRQ��6LWDUDPDQ�GRHV�D�IDLU�
MRE� RI� H[DPLQLQJ� WKH� PDMRU� PDWHULDOV�� � )RU� .ODUPDQ�� KH� YLHZHG� WKH�
&RQVWLWXWLRQ� DV� D� FRXQWHUUHYROXWLRQ³WLQJHG� ZLWK� FRQVHUYDWLVP³WKDW�
FRQVWLWXWHG� D� UHDFWLRQ� WR� LUUHVSRQVLEOH� HFRQRPLF�PHDVXUHV� WDNHQ�E\� WKH�
VWDWHV���� � )RU� 6LWDUDPDQ�� WKH� )RXQGLQJ� ZDV� GXH� WR� D� FRPPLWPHQW� WR� D�
PLGGOH�FODVV� SROLW\� SUHPLVHG� RQ� URXJKO\� HTXDO� SURSHUW\� RZQHUVKLS�� D�
YLHZ� WKDW� SURSHUW\� LV� WKH� IRXQGDWLRQ� RI� DOO� JRYHUQPHQW� DQG� WKDW� WKH�
PLGGOH�FODVV�LV�PRUH�WHPSHUDWH�DQG�DEOH�WR�JRYHUQ���

:KLOH� WKHUH�DUH�GLIIHUHQW�SRLQWV�RI� HPSKDVLV�EHWZHHQ�.ODUPDQ�DQG�
6LWDUDPDQ��WKHVH�JHQWOHPHQ�DSSHDU�WR�DVVHUW�NH\�DUJXPHQWV�RQ�WKH�VDPH�
SODQH���)LUVW��ERWK�VFKRODUV�DUH�XSVHW�DERXW�WKH�VWDWHV·�LUUHVSRQVLEOH�WXUQ�LQ�
KDQGOLQJ� ILVFDO� DIIDLUV� GXULQJ� WKH� ODWH� ����V�� � 6HFRQG�� WKHUH� LV� QR� FOHDU�
HYLGHQFH� WKDW� D� FRQVHUYDWLYH� FRXQWHUUHYROXWLRQ� ZDV� DQDWKHPD� WR� WKH�
HYHQWXDO�JRYHUQDQFH�E\�PLGGOH�FODVV�OHDGHUV���)LQDOO\��WKHUH�DSSHDUV�WR�EH�
QR�HYLGHQFH�LQ�WKH�KLVWRULFDO�UHFRUG�WKDW�ZRXOG�FRQWUDYHQH�WKH�QRWLRQ�WKDW�
PLGGOH�FODVV� JRYHUQRUV� DUH� PRVW� WHPSHUDWH� LQ� WKHLU� VXSHUYLVLRQ� RI� WKH�
JRYHUQHG��

�� ,G���HQGQRWH�RPLWWHG���
�� ,G��DW������HQGQRWHV�RPLWWHG���
�� 6XSUD�QRWH����DQG�DFFRPSDQ\LQJ�WH[W��
�� 6XSUD�QRWHV���²���DQG�DFFRPSDQ\LQJ�WH[W��

Blomquist: The Founding and the Foundering of the American Constitution

Produced by The Berkeley Electronic Press, 2019



Valparaiso University Law Review, Vol. 53, No. 2 [2019], Art. 3

https://scholar.valpo.edu/vulr/vol53/iss2/3


	
	The Founding and the Foundering of the American Constitution
	Recommended Citation

	PDF File

