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Levinson: The Right to a Minimally Adequate Education for Learning Disabled

THE RIGHT TO A MINIMALLY ADEQUATE
EDUCATION FOR LEARNING DISABLED
CHILDREN

By Rosalie Levinson

INTRODUCTION

Over the past decade an increasing number of state educational
agencies have incorporated the category “learning disabled” into
their special education«programs.' The emergence of this group and
their fight for equal educational opportunity is part of a greater
movement that has emerged on behalf of all handicapped children in
this country. Although much has been written about the mentally
retarded and the physically, handicapped, the plight of the learning
disabled has been largely ignored. The term—often misused in
reference to educationally handicapped children generally —refers to
a specific category of exceptional children who though of normal in-
tellingence are unable to realize their potential in the average
school setting.! Learning disabled children face especially difficult
problems because of their low visibility in society (they are often
classified as “slow-learners” or “behavior-problems”) and because of
the fact that their handicap has only recently received the attention
of educators. This article will identify this group and inform the ad-
vocate of the constitutional rights which arguably may be asserted
on their behalf. The analysis will then proceed to explore recent
federal legislation which, although not devoid of significant gaps,
does specifically recognize the learning disabled and offers much
hope for their cause.

HISTORICAL BACKGROUND

Although the focus of this paper will be on the learning disabled,
it is necessary to briefly examine the history of educationally han-
dicapped children generally to better understand this new move-
ment and to build upon the progress that has been made on behalf

1. Gillespie, Miller and Fielder, Legislative Definitions of Learning
Disabilities: Roadblocks to Effective Service, 8 JOURNAL OF LEARNING DISABILITIES 660
(1975), notes that by 1969 two-thirds of the states had legislated some services to the
learning disabled.

2. T. BYRAN AND J. BYRAN, UNDERSTANDING LEARNING DISABLITIES 89 (1975).
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of other groups of handicapped children. Although the importance of
education is not a novel concept in this country, it was only recently
deemed necessary that educationally handicapped children par-
ticipate in the educational system. It was not until the last decade
that courts and legislatures began to reject the policy of excluding
handicapped children from a public education. As recently as 1958
the Illinois Supreme Court held that existing legislation did not re-
quire the state to provide a free educational program as a part of
the school system, for mentally deficient children.® Until 1969 the
state of North Carolina actually made it a misdemeanor for a parent
to demand placement for a handicapped child.* Rather than face the
problem, early legislative solutions were simply to exclude the han-
dicapped from compulsory education laws; and since they were not
in the schools, educators were not faced with the task of developing
special education techniques. As one authority described:

Educational programs for those persons with mental, emo-
tional or psychological handicaps lagged far behind the
significant advances made in general educational program-
ming. For many years there were no educational strategies
at all for teaching persons with mental handicaps.
Educators had neither learned nor sought to learn the
techniques of educating such persons.

It was not until the fifties and sixties that special education pro-
grams began to grow. In 1948 only 1,500 school districts in the coun-
try reported that they were operating some type of special educa-
tion program. Within ten years that number more than doubled to
3,600; and by 1963 it had increased to 5,600.°

3. Department of Pub. Welfare v. Haas, 15 Ill. 2d 204, 154 N.E.2d 265 (1958).
See also Stick, The Handicapped Child Has a Right to an Appropriate Education, 55
NEB. L. REv. 637, 642-3 (1976).

4. See N.C. GEN. STAT. § 115-65 (1966), and N.C. GEN. STAT § 115-656 (Supp.
1974).

Several states still have laws permitting the exclusion of handicapped children
from full participation in school programs. For example, Nevada excludes a child
whose “physical or mental condition or attitude is such as to prevent or render inad-
visable his attendance at school or his application to study.” NEv. REV. STAT. § 392.050
(19687). See also On10 REV. CODE ANN. § 3321.04 (1972); NEB. REV. STAT. §§ 79-201, 79-202
(Reissue 1971); S. REP. No. 168, 94th Cong., 1st Sess. 20-21 (1975).

5. Burgdorf, A History of Unequal Treatment: The Qualifications of Handicap-
ped Persons as a ‘Suspect Class’ Under the Equal Protection Clause, 15 SANTA CLARA
Law. 855, 871 (1972).

6. Murdock, Civil Rights of the Mentally Retarded: Some Critical Issues, 48
N.D. LAw. 133, 166 n.125 (1972).
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The Supreme Court decision in Brown v. Board of Education’
provided the impetus for this dramatic growth, because from that
decision emerged the right to an education for all children.
Educators hailed the decision as having established the right to
equal educational opportunity not only for blacks but for all disad-
vantaged children.® By the late 1960’s the trend requiring school
districts to educate the handicapped had been firmly established. In
1971, 899 bills promoting the education of the handicapped were in-
troduced in state legislatures —237 of these were enacted into law.®
By 1972 forty percent of the states had enacted laws mandating
educational programs for the handicapped;” by 1974, thirty-six right-
to-education lawsuits had been filed and were either pending or con-
cluded in twenty-five states.” Today, approximately thirty-five
states have concluded either judicially or statutorily that educa-
tional programs for the mentally handicapped are required by law.?

This new wave of interest has been attributed to Brown and its
progeny of desegregation cases. In addition, the sixties marked a
shift in professional attitudes toward the handicapped and an in-
crease in the number of advocates asserting their rights.”® The
educator’s emerging attitude, referred to as the “zero reject” con-
cept, basically states that all handicapped persons can learn,
develop, and benefit from appropriate educational programs.* This
meant that programs had to be developed for the estimated
1,750,000 handicapped individuals of school age who as of 1975 were
totally excluded from public school educational programs. It also
came to mean that something had to be done for the 2,200,000 han-
dicapped pupils attending the schools, but not being provided with
special programs suited to their needs."”

7. 847 U.S. 483 (1954).

8. Weintraub and Abeson, Appropriate Education for All Handicapped
Children, 23 Syracuse U.L. Rev. 1037 (1972).

9. Casey, The Supreme Court and the Suspect Class, 40 EXCEPTIONAL
CHILDREN 119, 121 (1973).

10. Weintraub and Abeson, Appropriate Education For All Handicapped
Children, 23 Syracuse U.L. REv. 1037, 1051 (1972).

11. Abeson, Movement and Momentum: Government and the Education of Han-
dicapped Children II, 41 EXCEPTIONAL CHILDREN 114 (1974).

12. A list of key cases appear in Stick, The Handicapped Child Has a Right to
an Appropriate Education, 55 NEB. L. REV. 637, 639 n.5 (1976). A survey of applicable
state statutes appears in [1975) U.S. CoDE CONG. & AD. NEWs 1444-45.

13. See Gilhool, Education: An Inalienable Right, 39 EXCEPTIONAL CHILDREN
597 (1973).

14. Burgdorf, A History of Unequal Treatment: The Qualifications of Handicap-
ped Persons as a ‘Suspect Class’ Under the Equal Protection Clause, 15 SANTA CLARA
LAw. 855, 876 (1972). See also Pennsylvania Ass'n for Retarded Children v. Pa., 343 F.
Supp. 279, 357 (E.D. Pa. 1972).

15. S. REP. No. 168, 94th Cong., Ist Sess. 8 (1975).
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The majority of learning disabled children fit into this latter
category. Although generally present in the classroom, without
special help they are in effect constructively excluded from the
educational process. Despite the growth of right-to-education laws,
very little has been done to. assure that learning disabled children
receive an appropriate education.

WHO ARE THE LEARNING DISABLED?

Although the term “learning disability” is a new one in educa-
tional spheres, the problem is ancient. At least three thousand years
ago the Egyptians demonstrated some awareness of the causal rela-
tionship between brain injury and impairments in speech and
memory." The concept of learning disability dates back to the 1860’s
and 1870's, but it really was not until the 1960’s that professional
literature began to reflect concern for learning disabled children.”
This came as a result of two key events. First was the formation of
a parent organization, the Association for Children with Learning
Disabilities (ACLD) in 1963 which has exerted a great amount of
pressure on the schools and legislatures. Second was the creation a
few years later of a Division for Children with Learning Disabilities
within the professional organization known as the Council for Excep-
tional Children.!* The latter step provided the formal confirmation of
this new field of education.

Until 1963 professional literature spoke of dyslexia, reading
disabilities, perceptual handicaps and minimal brain injury.”® But it
was Samuel Kirk who at a 1963 conference for perceptually han-
dicapped children gave birth to the ACLD and to the field of learn-
ing disabilities.® In the mid-sixties the National Society for Crippled
Children and Adults organized three task forces to determine who
these children are and what types of services they need. The task
proved to be an extremely difficult one due to the lack of consensus
among educators as to the composition of this group as well as the

16. G. GREGERSON, HISTORICAL AND FUTURE TRENDS IN LEARNING DISABILITIES
CONFERENCE ON LEARNING DISABILITIES: A REVIEW OF INDIANA'S RULE S-1 4-7 (1975).

17. D. HALLAHAN AND S. KAUFFMAN, INTRODUCTION TO LEARNING DISABILITIES 20
(1976) [hereinafter cited as D. HALLAHAN]; T. BRYAN AND J. BRYAN, UNDERSTANDING
LEARNING DISABILITIES 13-30 (1975).

18. L. MANN, L. GOODMAN AND J. WIEDERHOLT, TEACHING THE LEARNING DISABL-
ED ADOLESCENT 15 (1978), notes that this division is now the largest in CEC.

19. In 1968 one authority found 43 terms in the literature to describe children
exhibiting characteristics usually attributed to the learning disabled. See Gillespie,
supra note 1, 660.

20. L. Mann, supra note 18, at 14.

https.//scholar.valpo.edu/vulr/vol12/iss2/2
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proper diagnostic tools needed to identify learning disabled children.®
Unfortunately, identification of the learning disabled proved
to be more difficult than identifying the blind, the deaf, the severely
retarded, or the physically handicapped.

Despite disagreement as to who are the learning disabled at
least four major aspects consistently emerge in all discussions.Z A
learning disabled child generally has (1) academic retardation, (2) an
uneven pattern of development, (3) oftentimes central nervous
system dysfunctioning, although emphasis has shifted away from
brain damage to behavioral characteristics® and (4) learning prob-
lems which cannot be attributed to either environmental disadvan-
tage, mental retardation or emotional disturbance.* Although all
suggested definitions make it clear that the term “learning
disabled” encompasses more than one narrow type of problem, all
learning disabled children share one predominant trait: a significant
educational discrepancy between expected academic performance
and actual academic achievement.® Though of normal or potentially
normal intelligence, the learning disabled child simply cannot inter-
pret what he hears or sees in the same way as a child of equal in-
tellectual ability. He finds himself unable to understand, assimilate,
interpret or retain the speech of others. He may develop language
disorders or difficulties engaging in abstract thinking. In summary,
he suffers from a gap in psychological processes which renders futile
the methods used in the regular classroom.

The National Advisory Committee on Handicapped Children

21. Generally, the art of testing handicapped children remains in a nascent
stage. See Kirp, Schools as Sorters: The Constitutional and Policy Implications of Stu-
dent Classification, 121 U. PA. L. REv. 705, 711-12 (1973); Krass, The Right to Public
Education for Handicapped Children: A Primer for the New Advocate, 1976 U. ILL.
L.F. 1016, 1021-23 (1976); Gillespie, supra note 1.

22. D. HALLAHAN, supra note 17, at 20. See also T. BRYAN AND J. BRYAN,
UNDERSTANDING LEARNING DISABILITIES 3943 (1975).

23. Professionals infer brain injury because seventy to eighty per cent of all
disabled children exhibit “soft signs” —behavioral indicators—of mild neurological im-
pairment. Also, eighty to one hundred per cent of learning disabled children have ab-
normal electroencephalograms. One widely believed theory is that learning disabilities
are caused by damage to the central nervous system before or during the birth pro-
cess, or by disease during the child’'s early life. See L. FADELY AND G. DEBROTA, LEARN-
ING DISABILITIES, CONFERENCE ON LEARNING DISABILITIES: A REVIEW OF INDIANA'S RULE
S-1 3641 (1975).

24. D. HALLAHAN, supra note 17.

25. T. BRYAN AND J. BRYAN, UNDERSTANDING LEARNING DISABILITIES 89 (1976).
This trait becomes the cornerstone of the new federal regulations dealing with
children with specific learning disabilities. 42 FED. REG. 65083 § 121a.541 (1977).
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came up with the following definition of learning disabled children in
1968:

Children with special learning disabilities exhibit a
disorder in one or more of the basic psychological pro-
cesses involved in understanding or in using spoken or
written language.

These may be manifested in disorders of listening,
thinking, talking, reading, writing, spelling or arithmetic.

They include conditions which have been referred to
as perceptual handicaps, brain injury, minimal brain
dysfunction, dyslexia, developmental aphasia, etc.

They do not include learning problems which are due
primarily to visual, hearing, or motor handicaps, to mental
retardation, emotional disturbance or to environmental
deprivation.®

Thus, the definition of learning disabled children proves to be
more one of exclusion than inclusion. Yet despite its ambiguity and
operational problems, this definition has been adopted in both state
and federal laws as the only acceptable description in light of pre-
sent knowledge regarding learning disabled children.

This lack of precision has resulted in prevalence estimates
which are the most diverse of all of the categories of exceptional
children. The National Advisory Committee in their 1968 report
estimated that one to three per cent of all school age children are
learning disabled.” Estimates made by specialists, however, range
from ten to fifteen per cent or higher depending on the precise
definition and method of assessment used.® Adopting the more con-
servative figures, the state and federal governments have generally
assumed a one or two per cent incidence rate within the school age
population for the purpose of providing guidelines for planning and
funding educational programs for the learning disabled.

26. This definition was incorporated into the Children With Specific Learning
Disabilities Act of 1969, and the Elementary and Secondary Educational Amendments
of 1969. In addition the majority of state laws employ this NACHC definition either
verbatim or with slight modifications. See Gillespie, supra note 1, at 662.

27. D. HALLAHAN, supra note 17.

28. R. BRUININKS, G. GLAMAN AND C. CLARK, PREVALENCE OF LEARNING
DISABILITIES: FINDINGS AND RECOMMENDATIONS, RESEARCH REPORT #20 (U. Minn. 1971).
See also [1970]) U.S. CopE CoNG. & Ap. NEws 2837-38 (noting a “conservative” three per
cent incidence of learning disability); T. BRYAN AND J. BRYAN, UNDERSTANDING LEARN-
ING DISABILITIES 8 (1975).

https.//scholar.valpo.edu/vulr/vol12/iss2/2
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Today the education laws of practically every state include the
category learning disabilities, focusing thus far on providing ser-
vices to children with the most severe handicaps.” Yet even this
group is clearly not receiving help. Despite the strides that have
been made legislatively and judicially for handicapped children,
fewer than one-half of the school districts in the United States have
established programs for learning disabled children.” These children
are left undiagnosed or misdiagnosed, despite all the landmark cases
and laws establishing the school’s legal duty to educate all handicap-
ped children. The role of the advocate is still critical in seeing that
the rights of these children are asserted so that programs will be
developed and implemented to provide them with an appropriate
education.

THE CONSTITUTIONAL RIGHT TO AN APPROPRIATE EDUCATION

The importance of an education has been asserted by numerous
decisions handed down by the Supreme Court over the years.® It
has been argued that although not explicitly found in the Constitu-
tion, the right to an education is implicit and must be safeguarded in
order to protect the enumerated rights of free speech and to par-
ticipation in the electoral process.”® A holding that the right to an
education is fundamental could easily be supported by prior case
law. The rights to privacy,” to procreate,® to travel,”” and to have
access to the criminal justice system® are no more explicit in the

29, Gillespie, supra note 1, at 662.

30. G. GREGERSON, supra note 16. It has been shown statistically that as of the
1976-77 school year, 128 of the 305 school corporations in Indiana had no approved pro-
gram for learning disabled children, despite a 1973 state deadline requiring such pro-
grams. See Answers to Interrogatories submitted in Durbin v. Negley, C.A. S-76-72
(N.D. Ind., Filed May 18, 1976).

31. See Brown v. Board of Education, 347 U.S. 483, 493 (1954); Wisconsin v.
Yoder, 406 U.S. 205, 213 (1972); Abington Sch. Dist. v. Schempp, 374 U.S. 208, 230
(1963); Illinois ex. rel MeCollum v. Board of Edueation, 333 U.S. 203, 212 (1948); Pierce
v. Society of Sisters, 268 U.S. 510 (19265); Meyer v. Nebraska, 262 U.S. 390 (1923). See
also Gammon, Equal Protection of the Law and San Antonio Independent School
District v. Rodriguez, 11 VAL. U.L. REv. 435, 458-9 n.74 (1977); Handel, The Role of the
Advocate in Securing the Handicapped Child's Right to an Effective Minimal Educa-
tion, 36 OHIO ST. L.J. 349, 3624 (1975).

32. Justice Brennan spoke of the inextricable link of education to these freedoms
in his dissent to San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 62-3
(1973).

33. See Roe v. Wade, 410 U.S. 113 (1973); Eisenstadt v. Baird, 405 U.S. 438
(1972); Griswold v. Connecticut, 381 U.S. 497 (1965).

34. See Skinner v. Oklahoma, 316 U.S. 535 (1942).

35. See Shapiro v. Thompson, 394 U.S. 618 (1969).

86. See Griffin v. Illinois, 351 U.S. 12 (1956).
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Constitution and yet the Supreme Court has accorded them great
constitutional weight. As one authority recently noted, “A right to
divorce or abort a fetus would not universally be accepted as more
basic than the right to housing or an education, nor can either the
former or latter be said to be expressly provided for in the Constitu-
tion.”* Thus the absence of the words “right to education” in the
Constitution does not negate the existence nor the fundamentality
of such a right. The link between education and the first amendment
is apparent. The right to free speech is meaningless unless a person
can express himself intelligently. The corollary right to receive in-
formation “becomes little more than a hollow privilege” when a reci-
pient can neither read nor assimilate the communication.® Yet this
is precisely the situation in which many learning disabled children
find themselves in the regular school setting, since they can only ac-
quire basic communication skills if provided with special instruction
tailored to their particular learning systems. The right to an educa-
tion is also critical to full participation in the rights and duties of
citizenship, including access to the political sytem.”® These concepts
are best articulated by the Supreme Court’s famous words in
Brown:

Today, education is perhaps the most important function
of state and local governments. Compulsory school atten-
dance laws and the great expenditures for education both
demonstrate our recognition of the importance of educa-
tion to our democratic society. It is required in the perfor-
mance of our most basic public responsibilities . . . . It is
the very foundation of good citizenship. Today it is a prin-
cipal instrument in awakening the child to cultural values,
in preparing him for later professional training, and in
helping him to adjust normally to his environment. In
these days it is doubtful that any child may reasonably be
expected to succeed in life if he is denied the opporutnity
of an education. Such an opportunity, where the state has
undertaken to provide it, is a right which must be made
available to all on equal terms.”

37. Gammon, supra note 31, at 435, 457.

38. See arguments raised in San Antonio Independent School District v.
Rodriguez, 411 U.S. 1, 35 (1973). See also Red Lion Broadcasting Co. v. F.C.C., 395 U.S.
367, 389-90 (1969), which generally discusses the right to receive information as an
essential part of the first amendment’s protection.

39. See West Virginia Bd. of Educ. v. Barnette, 319 U.S. 624, 637 (1943), and
Minersville School Dist. v. Gobitis, 310 U.S. 586, 599 (1940), which link education with
full participation in the rights and duties of citizenship.

40. 347 U.S. 483, 493 (1954).

https.//scholar.valpo.edu/vulr/vol12/iss2/2
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This oft-cited quotation lends strong support to the arguments being
made on behalf of learning disabled children.

Equal Educational Opportunity

Brown has been critical in establishing the fundamentality of
education for purposes of equal protection analysis.* Brown man-
dates that once a state undertakes to provide an education, it must
do so “on equal terms.”® This concept of equal educational oppor-
tunity formed the basis of several lawsuits over the past decade. In
the landmark decision of Pennsylvania Association for Retarded
Children v. Commonwealth of Pennsylvania® (P.A.R.C.), the court
found that children have a constitutionally protected right to an
education, and that no child can be excluded from a free publicly
supported educatjon by reason of a handicapping condition. In Oc-
tober, 1971, after several court hearings, the suit was tentatively
settled, with final ratification occurring in May, 1972. To provide
judicial supervision, the court appointed a special educator and an
attorney as special masters to oversee implementation of the iden-
tification and placement aspects of the agreement. The court also re-
tained jurisdiction to assure compliance with all terms.* Although
the case was brought on behalf of only retarded children, the deci-
sion was important in asserting a new role for the courts to play on
behalf of handicapped children.®

Inspired by the P.A.R.C. decision, three public interest legal
organizations brought suit on behalf of all school age children denied
their rights to *“equal education opportunity” and due process.*

41. Several post Brown cases, in both the state and federal courts, interpreted
the decision as having established the fundmentality of the right to an education. See,
e.g., Van Dusartz v. Hatfield, 334 F. Supp. 870 (D. Minn. 1971); Serrano v. Priest, 5 Cal.
3d 584, 96 Cal. Rptr. 601 (1971); Millikin v. Green, 389 Mich. 1, 203 N.W.2d 457 (1973);
Robinson v. Cahill, 118 N.J. Super. 223, 287 A.2d 187 (1972).

42. 347 U.S. 483, 493 (1954).

43. 334 F. Supp. 1257 (E.D. Pa. 1971) (court's interim orders approving the
original consent agreement of Oct. 7, 1971), and 343 F. Supp. 279 (E.D. Pa. 1972) (final
consent agreement and stipulation).

44. 343 F. Supp. at 315.

45. For full discussion of the P.A.R.C. decision, see Stick, The Handicapped
Child Has a Right to an Appropriate Education, 55 NEB. L. REV. 637, 646-50 (1976), and
Kuriloff, True, Kirp and Buss, Legal Reform and Educational Change: The Penn-
sylvania Case, 41 EXCEPTIONAL CHILDREN 35 (1974).

46. Although due process procedures have been an important issue in the fight
for a minimally adequate education, a separate discussion of those procedures is
beyond the intended scope of this article. For more on due process and the right to
minimally adequate education, see Krass, The Right to Public Education for Handicap-
ped Children: A Primer for the New Advocate, 1976 U. ILL. L.F. 1016, 1027-33 (1976);
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Noting that lack of funds was no excuse for the denial of constitu-
tional rights, the court in Mills v. Board of Education of the Dist. of
Columbia,* ordered the defendant to provide each child “a free and
suitable publicly supported education regardless of the degree of the
child’s mental, physical, or emotional disability or impairment.”*
The decision was important in its rejection of the state’s lack of fund-
ing argument, and also in its expansion of the P.A.R.C. ruling to in-
clude all children excluded from school because of mental,
behavioral, emotional or physical handicaps. The court refused in-
itially to appoint a special master, but it did promise to intervene in
the event of delay or inaction in implementing the judgment or
decree.” In 1975 a special master was appointed and on August 5,
1977, the judge, still dissatisfied with any implementation plan,
ordered the school district to submit a plan to the U.S. Commis-
sioner of Education, which, if approved, would finally terminate the
five year old suit.®

Strengthened by these two critical decisions, several lawsuits
were initiated to challenge state funding schemes that failed to pro-
vide “equal educational opportunity” to children in poor school
districts. In Serrano v. Priest,™ Robinson v. Cahill*® and Van
Dusartz v. Hatfteld,*® both state and federal lower courts concluded
that education was a fundamental interest and that disparities in
educational expenditures did violate the equal protection clause of
the fourteenth amendment.

The Fundamental Right to a Minimally Adequate Education

This line of cases came to an abrupt halt with the Supreme
Court’s 5-4 decision in San Antonio Independent School District v.

Abeson, A Primer of Due Process: Education Decisions for Exceptional Children, 42
EXCEPTIONAL CHILDREN 68 (1975); Diamond, The Constitutional Right to Education:
The Quiet Revolution, 24 HASTINGS L.J. 1087 (1973). Note too that many due process
questions have been settled by recent federal legislation. See, e.g., 20 U.S.C. § 1415
(1977) (The Education for All Handicapped Children Act); 45 C.F.R. § 84.36 (1977)
{regulations promulgated under § 504 of the Rehabilitation Act). See also Children Re-
quiring Spectal Education: New Federal Requirements, CLEARINGHOUSE REVIEW 462
(1977).

47. 348 F. Supp. 866 (D.D.C. 1972).

48. Id. at 878.

49. Id. at 877.

50. For a study of the implementation problems in P.A.R.C. and Mills, see
Kirp, Buss and Kuriloff, Legal Reform of Special Education, Empirical Studies and
Procedural Proposals, 62 CAL. L. REV. 40 (1974).

51. 5 Cal. 3d 584, 96 Cal. Rptr. 601 (1971).

52. 118 N.J. Super. 223, 287 A.2d 187 (1972).

53. 334 F. Supp. 870 (D. Minn. 1971).
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Rodriguez.® Rodriguez held that education is not a fundamental
right protected by the Constitution, and thus a legislative classifica-
tion which allegedly interferes with this interest need not satisfy
the “strict scrutiny” test.®

The plaintiffs in Rodriguez attacked the constitutionality of
Texas' school financing scheme, alleging that it diseriminated
against students from poor school districts. Plaintiffs argued that
because the school districts were financed partly from local property
taxes, poor school districts were not receiving the same amount of
funds per pupil as the wealthier districts and, therefore, children in
poor districts were not being provided with an education equal to
that of children in wealthier districts. However, the problem of
whether there is a right to the equal opportunity to obtain an ade-
quate education was not at issue in Rodriguez because the parties
agreed that all children in Texas were already receiving an ade-
quate education pursuant to Texas’ Minimum Foundation Program
of Education.® Rather, the question presented in Rodriguez was
whether the state had the duty to insure the equal opportunity to
obtain something over and above an adequate education. The Court
refused to engage in the task of measuring the comparative “ade-
quacy” of an education based simply on per capita expenditures.”
The Court also was reluctant to strictly scrutinize a system of finan-
cing public education which the Court noted was then in existence in
virtually every state® and which involved a tax revenue question
“traditionally deferred to state legislatures.”®

Soon after the decision was handed down, experts were quick
to warn that Rodriguez should not be viewed as an obstacle to the
movement for handicapped children.® Justice Powell was merely
unable and unwilling to find that any fundamental right was being
abridged where plaintiffs were already being given the opportunity
to acquire “the basic minimal skills necessary for the enjoyment of
the rights of free speech and of full participation in the political pro-
cess.”® Justice Powell specifically left open the question of whether
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children deprived of a minimally adequate educational program are
being denied a fundamental right:

Whatever merit appellee’s argument might have if a
state’s financing system occasioned an absolute denial of
educational opportunities to any of its children, that argu-
ment provides no basis for finding an interference with
Sfundamental rights where only relative differences in
spending levels are involved and where —as is true in the
present case—no charge fairly could be made that the
system fails to provide each child with an opportunity to
acquire the basic minimal skills necessary for the enjoy-
ment of the rights of speech and of full participation in
the political process. [Emphasis added.]**

Rodriguez does not totally undermine Brown’s promise of equal
educational opportunity. The Court held that there is no furdamen-
tal right to equal per pupil expenditures and that Texas’ financing
scheme did satisfy the less demanding rational basis test. The Court
did not decide the question of whether the opportunity to acquire a
minimally adequate education is so fundamental as to warrant im-
position of the strict scrutiny standard. Under the latter test the
state would bear the burden of proving that its educational program
which denied opportunity to learning disabled children furthered
some compelling state interest which could not be accomplished in
any less drastic manner. As the Court noted in Rodriguez, under the
strict scrutiny test “the state must demonstrate that its educational
system has been structured with ‘precision,’ and is ‘tailored’ narrow-
ly to serve legitimate objectives and that it has selected the ‘less
drastic means’ for effectuating its objectives."®

Thus despite the Court’s refu