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related to this topic is the ability of an entity to grant a security interest 
to a creditor (who thus increases its security for a debt or becomes . 
secure) to the detriment ofinvolunta.ry creditors.212 

Given that voluntary creditors have the ability to allocate risk through 
their investigation of debtors and can require security for their risk, 
legislatures could provide certain involuntary creditors with additional 
protection: by giving tort victims superpriority U·nder the bankruptcy 
laws.213 Allowing superpriority of tort creditors does not in and of itself 
increase the amount of assets available for all creditors but merely 
reallocates this risk.214 Some commentators who argue that the 
bankruptcy system should be changed focus on the ability of voluntary 
creditors to diversify their losses and the relative efficiency of voluntary 
creditors as monitors of tort risks.215 �~�f�h�e�r�e� are arguments that it will be 

�~� inefficient, and perhaps for smaller creditors impracticable, for creditors 
to take on this monitoring role; however, it see_ms to be a n:atural 
extension of the activities of creditors who investigate the management 
of entities �~�t�h� which they conduct business.216 In fact, the current 
priority system reduces the incentive of a secured creditor to monitor the 
debtor and attempt to enforce cove.nants relating to risk that are 
included in loan documents.217 One of the many p_otential problems 
with this idea is that cre-ditors .may set forth such stringent restrictions on 
a management's ability to take risks that an entity's abilitY. to develop is 
stifled. Certainly, a secured creditor that loses its priority in bankruptcy 
is likely to charge a higher rate for it'> increased risk.218 

A less dramatic change to the ba:nkruptcy code would be to allow 
involuntary creditors priority over unsecured voluntary �c�r�e�d�i�t�o�r�s�. �2�1 �~� 

invcscrnent in an entity, see Daniel E. Ingberrnan, Triggns and Prioti9: An lnJegrattd Modll of the Effects of 
· Banlauptcy Law on Overinvestnll1lt and Untlerinveslment, 73 WASH. U. L.Q 1341 ( 1994). 

2 J 2. Bebchuck & Fried, supra note 208, at 1297. Presumably if a security interest is granted under 
fraudulent circumstances,. the transaction would fall within the purview of the fraudulent transfer provisions 
and could be avoided. Su supra notes 170·88_ and accompanying text (discussing the role. of fraudulent 
conveyanc:e law). 

213. Leebron, supra note 67, at 1643. Su alro gnuralfy Andrew Price, Tort CreditorS · · and Other 
Proposed Solutions w Corpora14 Limiled l..iahiJig and lhe Problem of &tmuJlilits, 2 GEO. MASON U. L. REV. 439 
(1995). 

214. Price, supra note 213, at 468. 
215. Leebron, supra note 67 ,_at 1643. The losses of any creditor would be limited to the amount of 

the loan. In addition, a superpriority rule would, in <:onnection with tort risks, restore capital structure 
neutrality. 

216. See also Price, supra note 213, at 4 76 (discussing increased monitoring :costs for firms). 
217. Bebchuk& Fried, supra note 208, at 1315. 
218. Price, supra note 213, at 464. 
219. Coffey, SJJ!wa note 70, at 87. This altemativf: raises the difficulty of detem1ining which creditors 

are voluntary. An example of a gray area is if there are wo.rkplace or product liability injuries where the 
creditor had a pre-existing voluntary relationship with the entity. Hansmann & Kraakman, supra note 70,_ 
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Other options are to allow fo:r partial priority of secured creditors220 or 
to set aside a portion of a debtor'·s collateral for unsecured creditors.221 

Any change to allow for priority for involuntary tort creditors will need 
to take into account the relative efficiencies of secured debt~ A higher 
cost for financing could m~an that entities have fewer liquid assets 
available for distribution to all creditors. 222 · 

V. RECOMMENOATIONS AND CONCLUSION 

The result of the introduction of new limited liability entity forms and 
the subsequent amendment of rules relating to them is that there are no 
real differences among entities in regard to the liability protection 
available to their interest holders. 223 The universality of the liability 
protection among all the entities means that all interest holders, whether 
partners, members or shareholders, can be treated the same with resp-ect 
to the exceptional situations that warrant the loss of limited liability.224 

Rather than apply the flawed veil piercing doctrine to these new entities 

at 1920. One way to resolve this issue is to consider whether the victim could_have reasonably understood 
to have "contracted with the fir1n in substantial awareness of the risks of injury involved." Jd. at 1921. 
Clearly, some voluntary creditors, such as employees and small suppliers, will have fewer methods to ensure 
their protection than financial crcditon. Tung, supra note 183, at 555. Consumer creditors also are difficull 
to protect. Although consumers generally have the ability tQ choose who they deal with, they generally can 
not determine the financial status of the entity tha~ may uhima~ely be liable for' their contract claims. 

220. Bebchuk &. Fried, svJ1ra note 208, at 1328 (discussing the cost and availability of financing under 
partial priority). 

221. Schwarcz, supra note 211, at 427. q. .Gary E. Claar, 1M CaseJtW a Bttnlaup.ky Cotk ~for 
C~«mup Claims, 18 WM. MITCHEJ.LL. REV. 29 ( 1992) (arguing that a predictable level of priority 

for cleanup claims would serve the interests of creditors as well as enforcers of environmental liability). 
222. The additional cost of the financing would decrease the availability of assets for other investment 

opponunides both within and outaide-of the entity. 
223. For an argument that it is time to scrap the multitude ofaltemate forms of business organizations 

for a "limited entity .. statute for small business, see Dale A. Oesterle&. Wayne M. Gazur, ~~in a Name?: 
An Argumtn~fM a Small Bu.ritws "LimiteJ litJbi~i!1 Enlig" SIIJJull (U"alla 11nw Subsets of Defaull Rriw), 32 WAKE 

FOREST L. REV. 101 (1997). An alternative proposed by Professor Ribstein is statutory authorization for 
"'Contractual Entities" in which owner liability as well as other terrns would be gov~med solely by such 
entity's filed operating agreement. Larfl: E. Jtibstein, limiled /.iJJJJiJig Unlimiletl, 24 DEL.J. CORP. L. 407 
(1999). &, also William A~ Klein&. Eric M. Zolt,llwinus Form, limiltlllinbility, and Tax Reginw: lmching 
Toward a Cohemtl Ouko1111, 66 U. COLO. L. R.EV. I 00 I, 1041 ( 1995) (proposing that lawmakers stan from 
scratch to create a set of state laws for business associations based on limited liability and tax regimes). Note 
that the Klein and Zolt article was published prior to the adoption of the "check-the-box, niles that allow 
for the election by any non-corporate entity 9f partnership_ or corporate tax treatment. 

224. In fact, the commcn&ary that ·supports the application of the veil piercing theory to LLCs supports 
this proposition. S, supra notes 159-61. ctf. Kl~in & Zolt, supra note 223, at 1036. After an examination of 
the various argumenta relating tQ limited liability, K'ein and Zolt stated that "the most important proposition 
that emerges [from such discu~ion] ._ .. is chat none Juggestthat deciding whether to grant limited liability 
should turn on the choice of business (orm.•• ld. Just as granting limited liability no longer turns on the 
choice of business form, it does not make sense that ·the application of a theory that eliminates this attribute 
should tum on the same choice. · 
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and continue to apply the theory to corporations, legislatures should 
consider the underlying policy isst1es supporting . veil piercing and 
implement solutions that d.irecdy address those co·ncerns. Legislatures 
have demonstrated their willingness to break with established rules 
relating to corporations and partnerships and reshape the environment 
in which entities do business. 225 The adoption of a statutory provision 
to codify veil piercing and the increased use of existing statutory 
language relating to fraudulent transfers, along with other statutory 
reforms, can address the underlying J~olicy concerns relating to limited 
liability and provide courts with a stnacture that allows for the provision 
of a remedy in a more consistent manner . 

• 

225. For an example of the pletho~ of entity forms available to practitioners. see William H. Clark, 
What the Bwitws World is Loo/cingfM in an Orgonicalitmal Ftnrn: 7'111 ~bJaniiJ Experience, 32 WAKE FOREST L. 
REV. 149 (1997). 
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