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image the eternal good and then to trust God. God_ is able_ to produce 
good in this life, or in the next, from the _abnegation of will and of 
body required in order to accept starvation and �d�e�h�y�d�r�a�t�i�o�n�~� Four 
deaths are simply not as great a harm as one murder even for the 
three sailors. Is it not the case, psychologically as ·well as metaphysi
cally, that people become that which they image? To do violence even 
for a good purpose is still to become a violent person. Unless there is 
a change of heart, will ·not the next killing be easier? 

Image theory in the law as elsewhere is, however, vulnerable to 
two kinds of skepticism: doubt about the existence or dignity of the 
prototype, and doubt about the real link between the prototype and 
image. Nominalism and voluntarism are long-standing examples of 
such skepticism. Nominalism claims that only particulars exist, that 
there _are no prototypes. Similar images have only a nomen, a name in 
common; and this latter is only afla_tus vocis, a mere puff of the �v�o�i�c�e�~� 

Voluntarism asserts that prototype, image, and any alleged link be
tween the two originate in arbitrary acts of will. There is, therefore, 
no material way that an actor can imitate forms that have inherent 
worth. 

Much of modernity claims skeptically that ·nothing, no being and 
no relationship, is inherently good. Only experience and not reality 
exists, and only subjectively pleasurable experience is desirable 7 or, 
more accurately, is simply desired. This means that only experienced 
consequences; and not rules, ultimately matter. Tradition becomes 
mere laziness or stupidity, rather than a source of power, and the cult 
of originality is born. Image-based spirituality seems at best irra
tional, and at worst a self-indulgent distraction from technical needs, 
rather than humankind's best hope to incarnate God upon the earth. 

A problem for s_uch consequentialism is that it is easy to show 
that one consequence of abolishing rule-imitation would be the experi
ence of great unhappiness. Even if eating the cabin boy created more 
total future happiness for those involved in each particular case, such 
cannibalism would make future lifeboat relationships much more dif
ficult.46 From the very first moment, cabin boys and others would 
need to defend themselves, with a good offense the best defense,, de-

argue for reverencing, rather than only valuing, human beings. Reverence �p�r�e�f�e�r�~� non-vio
lence to preservation at aU costs., 

46. The nineteenth century London Times opined that it "would be dangerous to ... tell 
seafaring men that they may freely eat others in extreme circumstances, and that the cabin boy 
may be consumed if provisions run out." Simpson, Cannibalism and the Common Law at 216 
(cited in note 43)., 
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spite the fact that full cooperation would be essential for group sur
vival. So it would be instrumentally useful for all sailors to believe in 
the rule "do not kill innocent cabin boys under any circumstances." 
Consequentialism must admit the need for non-consequentialist rules. 
Yet consequentialism cannot by itself explain why these rules should 
be obeyed in concrete cases where it would be useful for them to be 
violated. Once cooperation has broken down (or no longer does any 
good) in the lifeboat, it becomes more useful to kill rather than to let 
live perhaps still proclaiming adherence to the general principle that 
killing is never permitted.47 Judges today are often in this predica
ment. They know that rules are needed. But as their rules have no 
inherent value, they find it irrational to adhere to them when a change 
or exception seems useful. 

The Critical Legal Studies movement is more radical than! ordi
nary consequentialism, claiming that all concepts, no matter how pro
totypical they may appear; are purely instrumental.48 That is, they 
have whatever meaning is most politically or ideologically useful. 
Thus even the goal of making people experience happiness could 
mean only what each of us wanted it to mean. Even if concepts ex
isted and had dignity, C.L.S. adherents argue, there would be abso
lutely no way to go from general to particular. The concepts found in 
rules are inevitably so vague and contradictory that they can always 
be made to yield any result. For example, our boatmen could say that 
by failing to feast on the cabin boy they would have "killed" (by omis
sion) three people, while to eat their companion was only to "assist" 
in an inevitable death caused not by them but by nature. Therefore, 
they could argue, they did not violate the rule against killing. 
Whether or not such an argument would be judicially accepted would 
depend, in the C.L.S. view, not on reason but on the judge's (or his 
legal culture's) conscious or unconscious ideological choices. All 
moral or legal reasoning from idea to instance becomes farcical. 

Yet, despite its powerful enemies, I predict that image theory will 
survive in law because the only alternative is simply violence, the rule 
of the strong. If icon theory, imaging, does not work, the alternative 

47. For an excellent survey of the difficulties which utilitarianism has with all rules, see 
Larry Alexander, Pursuing the Good Indirectly, 95 Ethics 315-32 (1985). 

48. Roberto Unger's eady work, Knowledge and Politics, contains in my opinion by far 
the most profound critique of law by a member of the C.L.S. circle. A recent secondary source 
summarizing C.L.S. and comparing it to other legat philosophies isS. Prakash Sinha, What is 
Law? 201-16 (Paragon House, 1989). While C.L.S. situates itself on the political left, similar 
views from the right can be found, for example~ in Richard A. Posner, The Problems ofJuris
prudence (Harvard U Press, 1990). 
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way to realize some good is always the force of events, the chain of 
causation over space and time. While in other areas of human en
deavor force may be cooperative, in the law it is ,always antagonistic. 
Secular law exists to resolve conflicts. The result of saying that a case 
cannot be decided by prototypical principles adhered to by all is sim
ply to leave the outcome up to the play of power and interest, includ
ing, the powers and interests of judges. In the case of the lifeboat, the 
abandonment of ideas simply means that the boy will be eaten. Cabin 
boys will always be formalists. Only· those so powerful that they do 
not need protective principles can afford to be contemptuous of form. 

Image theory, then, is secretly a part not only of Christian tradi
tion but also of legal thought. We are not trapped in formless instru
mentality. There are ways in our own passing days to find and exult 
in the-incarnate good and holy. Both human experience and divine 
revelation tell us that there is dignity in becoming images. 
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