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spite the fact that full cooperation would be essential for group sur-
vival. So it would be instrumentally useful for all sailors to believe in
the rule “do not kill innocent cabin boys under any circumstances.”
Consequentialism must admit the need for non-consequentialist rules.
Yet consequentialism cannot by itself explain why these rules should
be obeyed 1n concrete cases where it would be useful for them to be
violated. Once cooperation has broken down (or no longer does any
good) in the lifeboat, it becomes more useful to kill rather than to let
live—perhaps still proclaiming adherence to the general principle that
killing is never permitted.*’” Judges today are often in this predica-
ment. They know that rules are needed. But as their rules have no
inherent value, they find it irrational to adhere to them when a change
or exception seems useful.

The Critical Legal Studies movement is more radical than: ordi-
nary consequentialism, claiming that all concepts, no matter how pro-
totypical they may appear, are purely instrumental.*®* That is, they
have whatever meaning is most politically or ideologically useful.
Thus even the goal of making people experience happiness could
mean only what each of us wanted it to mean. Even if concepts ex-
isted and had dignity, C.L.S. adherents argue, there would be abso-
Jutely no way to go from general to particular. The concepts found in
rules are inevitably so vague and contradictory that they can always
be made to yield any result. For example, our boatmen could say that
by failing to feast on the cabin boy they would have “killed”’ (by omis-
sion) three people, while to eat their companion was only to “assist™
in an inevitable death caused not by them but by nature. Therefore,
they could argue, they did not violate the rule against killing.
Whether or not such an argument would be judicially accepted would
depend, in the C.L.S. view, not on reason but on the judge’s (or his
legal culture’s) conscious or unconscious ideological choices. All
moral or legal reasoning from idea to instance becomes farcical.

Yet, despite its powerful enemies, I predict that image theory will
survive in law because the only alternative 1s simply violence, the rule
of the strong. If icon theory, imaging, does not work, the alternative
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way to realize some good is always the force of events, the chain of
causation over space and time. While in other areas of human en-
deavor force may be cooperative, in the law it is always antagonistic.
Secular law exists to resolve conflicts. The result of saying that a case
cannot be decided by prototypical principles adhered to by all 1s sim-
ply to leave the outcome up to the play of power and interest, includ-
ing the powers and interests of judges. In the case of the lifeboat, the
abandonment of ideas simply means that the boy will be eaten. Cabin
boys will always be formalists. Only those so powerful that they do
not need protective principles can afford to be contemptuous of form.

Image theory, then, is secretly a part not only of Christian tradi-
tion but also of legal thought. We are not trapped in formless instru-
mentality. There are ways in our own passing days to find and exult
in the incarnate good and holy. Both human experience and divine
revelation tell us that there is dignity in becoming images.



