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Advocates of keeping unpublished decisions non-citeable 
and non-precedential suggest that unpublished decisions are the 
easy cases, which do nothing more than apply well-settled law 
to new facts in a manner that does not meaningfully expand the 
law.584 If that is so, then it should be straightforward to dispose 
of such a case in a one-to-two paragraph opinion setting forth 
the governing authority, the facts of this case that bring it within 
that authority, and the result. What matters in such decisions is 
what the court does and not what the court says it is doing:585 

[T]he true content of law is known not by the verbal rule 
formulations but by the application of those verbal 
fortnulations to specific settings. Astute lawyers look for 
cases analogous to theirs decided under abstract rule 
fortnulations; they search for on point precedents. In sum, 
the actual scope of a doctrinal fortnulation is leam.ed 
through its applications and not through the words chosen 

h d . 586 to express t e octnne. 
A long and carefully crafted opinion seems unnecessary in this 
context. 

c. Restrict the Jurisdiction of the Federal Courts of Appeals 

Third, the federal courts' jurisdiction could be restricted in 
some fashion. Congress could restrict the federal courts' 
jurisdiction either by making certain appeals discretionary or by 
limiting the courts' subject matter jurisdiction. These are 
extreme solutions, both, but either would serve to address the 

584. See Schiltz, Citation of Unpublished Opinions, supra n. 1, at 32 (citing StephenS. 
Trott, J., U.S. Ct. of App. for the 9th Cir., Letter to Peter G. McCabe, Secy., Comm. on R. 
ofPrac. & Procedure 1 (Jan. 8, 2004)). 

585. See e.g. Barnett, Kozinski Reply, supra n. 573, at 32 (pointing out that "law is not 
what judges say, but what they decide"); Cappalli, supra n. 5, at 772-79 ("It is sound 
practice for appellate courts to estimate the rules they craft to decide the case .... Still, it is 
only an estimate because the power to deterrnine the holding of a judicial precedent resides 
in future judges applying it"); Boggs & Brooks, supra n. 288, at 17 (acknowledging that 
"[t]o the common lawyer, every decision of every court is a precedent; ... [and] "it is the 
decision not the opinion that constitutes the law"). 

586. Cappalli, supra n. 5, at 768-69; accord Black v. Cutter Labs., 351 U.S. 292, 297-98 
(1956) (noting that an appeal is a review of a judgment, not of an opinion, and that 
precedent-applying courts have not only the power but a duty "to look beyond the broad 
sweep of the language and detennine for ... [themselves] precisely the ground on which 
the judgment rests"). 
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volume issue. More creative and drastic solutions likely exist. 
For example, two appellate judges, in response to the White 
Commission survey, proposed the abolition of the existing 
federal courts of appeals in favor of a single national court of 
appeals. Such a system would help to equalize judicial caseloads 
between Judges and promote uniform national appellate 
decisions. 87 

VI. CONCLUSION 

Whether by constitutional case decision or by the adoption 
of a new Federal Rule of Appellate Procedure, the practice of 
issuing non-precedential opinions should be ended. Failure to 
recognize every decision as precedential represents and 
perpetuates a serious problem in our judicial system because the 
practice conflicts with both our constitutional and community 
values. 

Evidence suggests that unpublished opinions are already 
published. They have long been researched despite the rules 
against their citation, and they are now fully citeable under Rule 
32.1. Unpublished decisions are already being published, 
researched, and cited because they are perceived to have 
precedential value within our legal system. This value should be 
recognized rather than denied. 

The Supreme Court has aptly cautioned in another context 
that "[l]iberty finds no refuge in a jurisprudence of doubt."588 

Yet for over three decades, the federal courts' policy of creating 
"non-precedential precedents"589 has increasingly fostered a 
jurisprudence of doubt. After three decades of limiting the 
publication, citation, and precedential effect of their opinions, 
fe·deral courts are still carefully avoiding the "morass of 
jurisprudence"590 involved in closely examining the precedential 

587. See Working Papers, supra n. 314, at 31, 34 (reporting an opinion expressed in 
some detail by a judge of the Third Circuit and echoed much more tersely by a judge of the 
Seventh Circuit). This potential solution is mentioned not to promote it, but only to suggest 
by example that other ideas for dealing with the issue of volume are out there. 

588. Planned Parenthood ofS.E. Pa. v. Casey, 505 U.S. 833, 843 (1992). 
589. See Reynolds & Richman, No-Citation Rules, supra n. S, at 1167 (quoting 

testimony of Seventh Circuit Judge Robert Sprecher before the Commission on Revision of 
the Federal Court Appellate System). 

590. Standards for Publication, supra n. 4, at 20. 
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status of unpublished opinions. However, the winds have 
changed. 

The limitation of publication now exists in name only. The 
limitation of citation has been removed by Rule 32.1. The 
limitation on full precedential status for all decisions of the 
federal courts of appeals, initially instituted to help realize the 
gains believed to flow from the other two limitations, is the last 
remaining vestige of a flawed and failed experiment. The 
practice of deciding ex ante which cases join the body of 
precedent and which do not should be abandoned. Both the 
dictates of American constitutional law and the traditions of the 
American legal community require it. 


