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volume 1ssue. More creative and drastic solutions likely exist.
For example, two appellate judges, in response to the White
Commission survey, proposed the abolition of the existing
federal courts of appeals in favor of a single national court of
appeals. Such a system would help to equalize judicial caseloads
between judges and promote uniform national appellate
decisions.”®’

VI. CONCLUSION

Whether by constitutional case decision or by the adoption
of a new Federal Rule of Appellate Procedure, the practice of
1ssuing non-precedential opinions should be ended. Failure to
recognize every decision as precedential represents and
perpetuates a serious problem in our judicial system because the
practice conflicts with both our constitutional and community
values.

Evidence suggests that unpublished opinions are already
published. They have long been researched despite the rules
against their citation, and they are now fully citeable under Rule
32.1. Unpublished decisions are already being published,
researched, and cited because they are perceived to have
precedential value within our legal system. This value should be
recognized rather than denied.

The Supreme Court has aptly cautioned in another context
that “[1]iberty finds no refuge in a jurisprudence of doubt.””*®
Yet for over three decades, the federal courts’ policy of creating
“non-precedential precedents™® has increasingly fostered a
jurisprudence of doubt. After three decades of limiting the
publication, citation, and precedential effect of their opinions,
federal courts are still carefully avoiding the “morass of

jurisprudence” involved in closely examining the precedential

587. See Working Papers, supra n. 314, at 31, 34 (reporting an opinion expressed in
some detatl by a judge of the Third Circuit and echoed much more tersely by a judge of the
Seventh Circuit). This potential solution is mentioned not to promote it, but only to suggest
by example that other ideas for dealing with the issue of volume are out there.

588. Planned Parenthood of S.E. Pa. v. Casey, 505 U.S. 833, 843 (1992).

589. See Reynolds & Richman, No-Citation Rules, supra n. 5, at 1167 (quoting
testimony of Seventh Circuit Judge Robert Sprecher before the Commission on Rewvision of
the Federal Court Appellate System).

590. Standards for Publication, supra n. 4, at 20.



RETURNING PRECEDENTIAL STATUS TO ALL OPINIONS 177

status of unpublished opinions. However, the winds have
changed.

The limitation of publication now exists in name only. The
limitation of citation has been removed by Rule 32.1. The
limitation on full precedential status for all decisions of the
federal courts of appeals, initially instituted to help realize the
gains believed to flow from the other two limitations, is the last
remaining vestige of a flawed and failed experiment. The
practice of deciding ex ante which cases join the body of
precedent and which do not should be abandoned. Both the
dictates of American constitutional law and the traditions of the
American legal community require it.




