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the statements to Evans were elicited in a situation created by the State 
to induce him to make statements without the assistance of counsel in 
violation of Massiah v. United States.161 The state habeas court denied 
relief and the Georgia Supreme Court denied discretionary review. 

Thereafter, McCleskey sought federal habeas corpus relief but did 
not raise the Massiah issue. Ultimately, that petition was denied. One 
month before filing his second petition, McCleskey finally received a 
twenty-one page statement that Evans had made to police two weeks 
before McCleskey's original trial began. 162 In addition, McCleskey located 
the jailer in whose office the statement from Evans was taken. At the 
hearing on the second federal petition, the jailer testified that he had 
been asked to move Evans close to McCleskey. 

In the end, McCleskey's claim was of no avait The Supreme Court 
found that he had �~�'�a�b�u�s�e�d� the writ"' by failing to assert the Massiah_ 
claim in his first federal petition. 163 The claim was available at that time 
as was demonstrated by its inclusion in his earlier state habeas corpus 
petition. The Court found that the abuse of the writ do-ctrine was not 
limited to cases involving deliberate abandonment. 164 Anticipating crit­
icism that such a limitation was imposed by Sanders v. United States; 165 

the Court asserted that Sanders discussed deliberate abandonment as one 
example of conduct that results in forfeiture.166 

Under the McCleskey rule, a petitioner can abuse the writ by raising 
a claim in a second petition that he could have raised in his first petition, 
regardless of whether the omission was deliberate. 167 To excuse such an 
omission, the petitioner must show cause and prejudice, as we now 
understand those terms, or show that a fundamental miscarriage of 
justice would result from a failure to entertain the claim. 168 A fundamental 
miscarriage of justice occurs when an innocent man suffers an uncon­
stitutional loss of liberty. 169 

XVI. DEATH PENALTY 

Perhaps the most significant Indiana development in the area of 
death penalty law and practice was the amendment of Criminal Rule 

161. 377 U-.S. 201 (1964). 
162. McCleskey's claims under Brady v. Maryland, 373 U.S. 83 (1963) and Giglio 

v. United States, 405' U.S. (1972} had already been denied. 
163. McCleskey, 111 S. Ct. at 1471, 1473. 
164. /d. at 1467. 
165, 373 u.s. 1 (1963). 
166. McCleskey, Ill S. Ct. at 1467. 
167. /d. at 1468. 
168. /d. at 1470. 
169. /d. at 1471 (citing Stone v. Powell, 428 U.S. 465, 492-93 (1976)). 
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24 to provide standards for the appointment of counsel and for 
compensation of counsel. 170 Under the new rule, upon a finding of 
indigency, the court shall appoint two qualified attorneys for trial. 
To qualify as lead counsel, one must have at least five years of 
criminal litigation experience with no fewer than five completed felony 
jury trials and at least one capital case. Co-counsel must have at least 
three years experience with at least three felony jury trials tried to 
completion. Both counsel must have completed at least twelve hours 
Qf training in the defense of capital cases within two years of the 
appointment.171 The rule also provides that trial counsel shall be ap­
pointed to serve as appellate counsel, if qualified. 172 Appellate counsel 
must have three years experience in criminal litigation and have ap­
pellate experience in at least three felony appeals within the five year 
period prior to appointment. The training requirements applicable to 
trial counsel must also be met by appellate counsel. 173 

When appointing trial or appellate counsel, the court is required 
to assess the nature and volume of counsel's workload to assure_ that 
sufficient attention can be directed to the defense of the capital case. 174 

Specific workload limitations are imposed on salaried or contractual 
public defenders appointed as trial counsel in capital cases. Such a 
defender may be appointed only if his or. her workload will not exceed 
twenty open felony cases while the capital case is pending; no new 
cases may be assigned to such counsel within thirty days of the trial 
setting in the capital case. 175 Similarly, if appellate counsel is under 
contract to provide other defense services, no new cases for appeal 
shall be as-signed to that counsel until the brief is filed in the capital 
case. 116 

Compensation for counsel is set at an hourly rate of seventy dollars 
per hour for all necessary and reasonable services, 177 with adjustments 
to the compensation paid contract employees for other defense services 
to reflect the limitations on case assignments. 178 The rule also provides 
that trial counsel s,hall be provided with sufficient funds for inves­
tigative, expert, and other services necessary to present a defense at 
every stage of the proceeding, including sentencing. 179 

170. IND. CRIM. R. 24. 
171. IND. CRJM. R. 24(B)(l), (2). 
172. IND. CRIM. R. 24(J). 
173. ld. 
174. IND. CRIM. R. 24(B)(3), (J)(2). 
175. IND. CRIM. R. 24(B)(3). 
176. IND. CRIM. R. 24(J){2). 
177.. IND. CRIM. R. 24(C)(l); (K){l). 
178. IND. CRIM. R. 24{C)(3), (K)(2). 
179. IND. CRIM. R. 24(C){2). 
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In case law developments, the United States Supreme Court over­
ruled Booth v. Maryland, 180 and South Carolina v. Gathers, 181 the 
victim impact cases. This reversal of recent precedent came in Payne 
v. Tennessee, 182 in which the Court held that the Eighth Amendment 
does not bar the admission of victim impact evidence or prosecutorial 
argument on the subject. 183 In Payne, the Court con~luded that the 
reasoning of Booth and Gathers was flawed. Both were described as 
being premised on the notion that victim impact evidence does not 
reflect on the defendant's blameworthiness and that only evidence 
relating to blameworthiness is relevant in a capital sentencing. 184 The 
Court concluded that evidence of the harm inflicted, i.e., the impact 
on the victim, has been and is an important factor in determining the 
appropriate punishment to be imposed in criminal cases.185 In the 
Court's view, a state could conclude that evidence of the specific harm 
caused by the accused is relevant to the defendant's moral culpability 
and blameworthiness. 186 This being the case, there is no reason to 
treat such evidence differently than other relevant evidence; at least, 
the Eighth Amendment erects no such bar. 187 If victim impact evidence 
is so unduly prejudicial that it renders the trial fundamentally unfair, 
the Due Process Clause provides the vehicle for relief. 188 

XVII. CONCLUSION 

Federal and Indiana courts continue to hear a high volume of criminal 
cases. The overall direction of the trend, manifested both in court 
decisions and legislative enactments, continues to be toward providing 
greater scope to criminal law enforcement and a narrowing of consti­
tutional due process interests. However, as the Supreme Court of the 
United States narrows constitutional rights, the Indiana Supreme Court 
clearly maintains the momentum established over the past several years 
to expanding protections under the state constitution. That document 
seems slowly to be rising from its torpor. 

180. 482 u.s. 496 (1987). 
181. 490 u.s. 805 (1989). 
182. Ill S. Ct. 2597 (1991). 
183. Id. at 2609. 
184. Id. at 2605. 
185. ld. at 2608. 
186. Id. 
187. /d. at 2609. 
188. Id. at 2608. 
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