




DOMA AND DIFFUSION THEORY

V. DIFFUSION THEORY AND DOMA

In Florida, the early majority has adopted the message regarding
same-sex capacity for adoption. Through revisions in the innovation
stage with the social research to support the conclusions, same-sex
couples were able to successfully challenge the prohibition on
"homosexual" adoption. Advocates were able to empathize with the
counter position. They utilized statistics rather than theoretical attacks
to undermine the position.

Examining the current legal challenges through the aforementioned
lens, it appears that the current tactic taken in Gill and Smelt are still in
the innovation stage. New arguments in current legal challenges are
being set forth that are still in the early stages of refinement. However,
there is an existing methodology for the successful equal protection
challenge to DOMA.

The lesson learned from Diffusion Theory is that the most difficult
portion of setting forth an argument is to have your message adopted. It
is quite challenging to move from the innovation stage to the early
adoption stage. Once in the adoption stage, the question will be how
many people will adopt the message.

In examination of the recent Department of Justice ("DOJ")
positions for the Gill and Smelt cases, it becomes apparent that even the
DOJ believes that DOMA will be decided under the rational basis test.
If that is the case, then there is a clear road map to challenge DOMA
from the Florida adoption cases. This road map has been tested and
refined from the innovation stage. The question that remains is if it can
be moved to the Late Majority.

A. Change and Empathy

Why is the legal recognition of same-sex couples' rights important?
It is often argued that the sole reason for the necessity of this legal
recognition is for social acceptance. 281 However, that portion of the
issue is tangential to the core discussion, which is that, without formal
recognition of relationship status, basic rights will be denied to same-sex
couples.282 For example, without this recognition, there is no right to

281. Richard Stith, On the Legal Validation of Sexual Relationships, in THE JURISPRUDENCE
OF MARRIAGE AND OTHER INTIMATE RELATIONSHIPS 143-64 (Scott FitzGibbon, Lynn D. Wardle &
A. Scott Loveless eds., 2009).

282. See, e.g., Ian Ayres, Separate, Unequal: How Civil Unions Fall Short of Marriage,
HARTFORD COURANT, June 10, 2005, available at www.law.yale.edulnews/2432.htm (stating that

there are at least five reasons why civil union rights are substantially different than equal marriage
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inherit from a partner; there is no right to enter a partner's hospital room;
and there is no right to continue to raise a partner's children.

One additional facet describing why recognition is needed, and to
some degree inevitable, is the story of Janice Langbehn and Lisa
Pond.283 The following account is a summary from newspaper articles
and court filings.

Janice Langbehn and Lisa Pond were about to depart from Miami
on a family cruise with three of their four children to celebrate the
couple's eighteen years together.2 84 Before they could start this family
celebration, Lisa suddenly collapsed after suffering a stroke.285 She was
taken to Jackson Memorial Hospital in Miami.286

As soon as they arrived at the hospital, things started to go awry.
Hospital workers refused to let Janice into Lisa's hospital room.287 They
claimed that she was not related.288

Janice, undeterred, obtained her durable health care power of
attorney.2 89 Most likely, attorneys told her that in the event of such an
emergency, this document would allow her to have access to her long-
time partner. Yet, even after Janice produced a durable health care
power of attorney, the hospital refused to accept information from Janice
regarding Lisa.290

rights, including recognition of the marriage/union by other states, the qualification of employer
benefits, and the 1138 federal protections available to married couples).

283. Langbehn v. Pub. Health Trust of Miami-Dade Cnty., 661 F. Supp. 2d. 1326 (S.D. Fla.
2009). See generally Mike Clary & Bob LaMendola, Lawsuit: Jackson Memorial Barred Lesbian
from Seeing Dying Partner, S. FLA. SUN-SENTINEL, June 26, 2008; John Dorschner, Jackson
Memorial Hospital Employees Deny Anti-Gay Bias in Janice Langbehn Case, MIAMI HERALD,
Nov. 24, 2009, available at http://miamiherald.typepad.com/gaysouthflorida/2009/1 1/jackson-
memorial-hospital-employees-deny-anti-gay-bias-in-janice-langbehn-case.html; Tara Parker-Pope,
No Visiting Rights for Hospital Trauma Patients, N.Y. TIMES, Sept. 30, 2009, available at
http://well.blogs.nytimes.com/tag/janice-langbehn; Tara Parker-Pope, Kept From a Dying Partner's
Bedside, N.Y. TIMES, May 19, 2009, available at
http://www.nytimes.com/2009/05/19/health/19well.html?_r-1.

284. Langbehn, 661 F. Supp. 2d at 1331.
285. Id. at 1332.
286. Id. at 1331.
287. Id. at 1332.
288. Id. at 1331-32 ("The admitting clerk, who controlled family members' access to

emergency personnel attending patients at Ryder, rejected Ms. Langbehn's offer to provide
information about Ms. Pond. She also refused to provide Ms. Langbehn with information about Ms.
Pond's condition, and over the next eight hours, denied the family the ability to see or be with Ms.
Pond.").

289. Id. at 1332. About one hour after Ms. Pond arrived at the hospital, a faxed copy of the
power of attorney arrived. Id.

290. Id.
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Janice claimed that the hospital employee then told her that she was
in an antigay city and that she would have to go to court on Monday to
enforce her rights. 291 Lisa suffered the stroke on a Saturday, and it was
not likely that she would survive to Monday.292 According to Janice, she
was only allowed to see Lisa for a few minutes when the priest gave Lisa
her last rites.293

Hospital officials said that they followed state and federal laws on
patient privacy.294 They claimed that those laws forbid the release of
health information to those outside the patient's immediate family.295

The hospital added that, regardless of the patient privacy laws, there is
no legal requirement to allow visitors.296

However, national standards for hospital accreditation allow
visitation to family members; people not legally related are considered
family members if they play a significant role in the patient's life.297

Even if Janice and Lisa were legally married, Florida, under DOMA,
would not have to recognize that union, and they would have been in the
same position that they were in that tragic night.298

This type of uncertainty is not limited to Florida or to individuals
who are unable to articulate their rights.299 In the recent American
Association of Law Schools ("AALS") annual meeting held in New
Orleans, AALS thought it necessary to send an e-mail to the attendees of
the conference. Who, one may ask, were the attendees? Law professors.

291. Id. The hospital social worker told her that she was in an "anti-gay city and state." Id.

292. Ms. Langbehn passed away that day. Id. at 1333.
293. Id. at 1333.
294. Id at 1336 ("Much of a patient's medical information is private and confidential under

both state and federal law, and I do not believe that the Florida Supreme Court would impose a duty

in tort on doctors or hospitals to provide medical updates on patient's condition or prognosis or

treatment to third parties who would simply like to be kept informed."). See also Clary &
LaMendola, supra note 283 ("The hospital follows state and federal laws on patient privacy that can

forbid the releasing health information to those outside the patient's immediate family.").
295. Langbehn, 661 F. Supp. 2d. at 1336.
296. Id. at 1337-38 ("[D]ecisions as to visitation should be left to the medical personnel in

charge of the patient, without second-guessing by juries and courts. A trauma unit is not like a

regular hospital setting, and visitors may interfere with what medical personnel are trying to

accomplish in a difficult environment .... ). See also Clary & LaMendola, supra note 283; Parker-

Pope, supra note 283.
297. See generally THE JOINT COMMISSION, THE PHYSICIAN'S GUIDE TO THE JOINT

COMMISSION's HOSPITAL STANDARDS AND ACCREDITATION PROCESS, available at

http://www.jointcommission.org/assets/l/18/Physicians%20guide%20WEBI.PDF.
298. See Dorschner, supra note 283 ("Jackson officials note that state law not only doesn't

recognize same-sex relationships, but also has no provisions for unmarried heterosexual couples

without powers of attorney.").
299. See also Reed v. ANM Health Care, 147 Wash. App. 1044 (Wash. Ct. App. 2008)

(involving a hospital that required same-sex partner to leave partner's room).
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AALS thought it necessary to tell law professors at their annual
convention that, should an "attendee experience a hospital refusing
access (to the patient) to the patient's partner, or refusing the partner
access to the patient's hospital doctors, or if hospital personnel are
reluctant to recognize a power of attorney, we are providing the
following list of individuals who are available to assist you."30 0 If law
professors are unable to enforce legal rights, how could Ms. Langbehn
and Ms. Pond? The next logical question is why should there be a
difference?

The acceleration and dynamic change in the manner in which
information is disseminated, found, read, and weighed in on by experts
has dramatically changed in the last twenty years. To better understand
DOMA and the other animus-styled legislation and how different society
is today from 1977 or 1997, we need to return to the late 1970s first, and
then to the late 1990s. Once there, one is better able to appreciate the
tone of the discussion regarding fundamental fairness and same-sex
couples. Moreover, it can demonstrate far the country has tipped.

1. The Ellen Effect

Polls show that over 67% of Americans say same-sex couples
should be allowed to marry or have a civil union. 30  In Washington,
73% of voters support legal recognition of same-sex unions.302 More to
the point, there is a large generational divide on the polls-many more
young people support same-sex marriage.303 This generational gap can
best be explained by briefly exploring the career of Ellen DeGeneres.

If an average American can begin to relate to a person of the
LGBTI community, the cultural bias disappears. No longer are they
"theys," but rather someone whom we invite into our home every day.
The career of Ellen DeGeneres seems to mirror the rise and, in my
opinion, fall of statutory discriminatory legislation against the LGBTI

300. Email from Susan Weterberg Prager to attendees of AALS annual meeting (Dec. 28,
2009) (on file with author).

301. Brian Montopoli, Poll: Support for Same Sex Marriage Grows, CBS NEWS, Apr. 27,
2009, available at http://www.cbsnews.com/8301-503544_162-4972643-503544.html.

302. The Washington Poll, Public Policy Attitudes: Iraq, Immigration, Same-Sex Marriage...,
(Nov. 10, 2007), http://www.washingtonpoll.org/results.html. Admittedly, this poll only utilizes a
sample of 700 registered voters. Id.

303. Paul Steinhauser, CNN Poll: Generations Disagree on Same-Sex Marriage, CNN.COM,
May 4 2009, available at, http://www.cnn.com/2009/US/05/04/samesex.marriage.poll/. But among
those 18 to 34 years old, 58% said same-sex marriages should be legal. Id That number drops to
42% among respondents aged 35 to 49, and to 41% for those aged 50 to 64. Id Only 24% of
Americans 65 and older support recognizing same-sex marriages, according to the poll. Id
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community. Her career has mirrored the economic diffusion model
theory:304 first she was an Innovator,305 then she was an Early
Adaptor,306 then the Early and Late Majority followed her,307 concluding
with the Laggards.30 s

Ellen DeGeneres has had an incredible career by any measurement.
She made it to the top of the stand-up comedy circuit, appearing on the
Tonight Show in 1986.309 She was so successful that she became the
first female comedian that Johnny "called over" after her set to talk on
screen.31o

By 1994, as was the case with many comics at that time, a prime
time television show was developed based on her stand-up material. 1

The sitcom Ellen launched on ABC in 1994.312 Then in 1997, Ellen
DeGeneres did the unthinkable at the time, and, along with the character
on the show, made her homosexuality public. 13

Ellen appeared on the cover of Time magazine on April 14, 1997,314
and then on The Oprah Winfrey Show in February 1997, and announced
that she was a homosexual.1 A couple of weeks later, 16 on the Ellen

304. See GLADWELL, supra note 12, at 196.
305. She was adventurous-her coming out on her ABC sitcom. See infra notes 313-321 and

accompanying text.
306. Dreamworks cast her in Finding Nemo and a daytime talk show. See infra notes 327-328

and accompanying text.
307. Her show became a success. See infra note 329 and accompanying text.
308. No one even mentioned she was gay when she was hired to be the fourth judge on

American Idol. See infra note 332 and accompanying text.
309. See Ellen DeGeneres Bio, THE ELLEN DEGENERES SHOW,

http://ellen.wamerbros.com/about/bio.php (last visited Mar. 17, 2010); Ellen DeGeneres:
Snapshot, PEOPLE.COM, http://www.people.com/people/ellen degeneres (last visited Jan. 29, 2011).

310. Id. See also Proust Questionnaire, Ellen DeGeneres, VANITY FAIR, Mar. 2007, available
at http://www.vanityfair.com/culture/features/2007/03/proust degeneres2007O3.

311. See generally Seinfeld TV Series 1990-1998, THE INTERNET MOVIE DATABASE,
http://www.imdb.com/title/tt0098904/ (last visited Jan. 29, 2011); Rosanne: TV Series 1988-1997,
THE INTERNET MOVIE DATABASE, http://www.imdb.com/title/tt0094540/ (last visited Jan. 29,
2011).

312. See Ellen: TV Series 1994-1998, THE INTERNET MOVIE DATABASE,

http://www.imdb.com/title/tt0108761/ (last visited Jan. 29, 2011).
313. Ellen: The Puppy Episode Part 1, THE INTERNET MOVIE DATABASE,

http://www.imdb.com/title/tt0570077/ (last visited Jan. 29, 2011).
314. See Bruce Handy, Elizabeth Bland, William Tynan & Jeffrey Ressner, Television: Roll

Over, Ward Cleaver, TIME, Apr. 14, 1997, available at
http://www.time.com/time/magazine/article/0,9171,986188,00.html. See also Time Magazine
Cover, TIME, Apr. 14, 1997, available at
http://www.time.com/time/covers/0, 16641,19970414,00.html.

315. See Ellen DeGeneres Bio, supra note 309; see Ellen DeGeneres, Facebook Profile,
http://www.facebook.com/note.php?note-id=137914105150#!/pages/Ellen-
Degeneres/36772172240 (last visited Jan. 29, 2011).

316. Ellen DeGeneres Bio, supra note 309.
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show, her character came out in the famous "Puppy Episode." 17  The
episode was the highest rated episode of Ellen ever, drawing some 46
million viewers,318 garnering an Emmy for Best Comedy writing," 9 a
Peabody Award, 32 0 and a ranking of 46 in TV. Guide's "TV's Top 100
Episodes of All Time."3 2

1

However, not all was roses for Ellen. There was predictable
backlash in 1997 America. The Reverend Jerry Falwell came out
publicly against the airing of the episode.322 Affiliates refused to air the

323
program. Advertisers like Wendy's stopped running ads on the Ellen
show.324 Then, in the final season of 1998, ABC ran each episode with a
parental advisory warning.325 Shows that had so-called "gay" actions
did not have the same label because they were heterosexuals poking
fun.326 Compare this to the 1996 enactment of DOMA, and the mores of
society come into greater focus.

Ellen's career moved forward slowly until 2003, when everything
started to hit for her. First, she starred in the widely successful animated
feature, Finding Nemo.3 2 7 Then, she launched a daytime talk show, The

317. See The Puppy Episode, supra note 313.
318. See Ellen DeGeneres Bio, supra note 309.
319. Id.
320. Id.
321. TV Guide's Top 100 Episodes ofAll Time, TV GUIDE, June 15,2009.
322. Handy et al., supra note 314; Jess Cagle, As Gay As It Gets?, ENT. WKLY., May 8, 1998,

available at http://www.ew.com/ew/article/0,,282999,00.html.
323. Bob Lapham, Petition Being Circulated Against Showing of "Ellen" Episode, ABILENE

REP.-NEWS, Nov. 18, 2008, available at http://www.texnews.com/local97/ellenO41597.html. ABC
affiliate WBMA-LP in Birmingham, Alabama, citing "family values," first sought ABC's
permission to move the episode out of prime-time to a late-night slot. Id. When ABC declined the
request, the affiliate refused to air the episode at all. Id.

324. KATHLEEN TRACY, ELLEN: THE REAL STORY OF ELLEN DEGENERES 251-52 (2005).

325. Cagle, supra note 322; James Collins, Television: Ellen DeGeneres: Yep, She's Still Gay,
TIME, Oct. 27, 1997, available at http://www.time.com/time/printout/0,8816,987260,00.html.

326. DAVID EHRENSTEIN, OPEN SECRET (GAY HOLLYWOOD 1928-1998) 315 (1998).
DeGeneres further noted what she believed to be hypocrisy on the part of ABC, citing episodes of

ABC series The Drew Carey Show and Spin City that included two men kissing (the Carey episode
was even promoted using the kiss). "There's no disclaimer on [the Carey show] at all, because it's
two heterosexual men, and they're making fun of heterosexuality . .. [Spin City aired without a
disclaimer] 'because neither (Michael J. Fox nor Michael Boatman) is really gay in real life."' Id.
See also Cagle, supra note 322.

327. Finding Nemo (2003), THE INTERNET MOVIE DATABASE, available at
http://www.imdb.com/title/tt0266543/ (last visited Jan. 29, 2011).
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Ellen DeGeneres Show.328 In its first season, the show was nominated
for eleven Emmy Awards and won four, including Best Talk Show.329

By 2003, the comedian whose show was cancelled for being "too
gay" was now the darling of Middle America. We never hear of protests
of her show because she is gay, nor do we hear of parental advisory
warnings or of affiliates failing to air the show. Is it a surprise then that
in 2003, the proposed constitutional amendment to make DOMA
permanent never got anywhere?

By 2006, Ellen was hosting the Oscars330 and appearing in
American Express commercials. 33  The biggest news may have been her
appearance as the new judge on American Idol. She replaced Paula
Abdul in the number one show on television.33 2 Should it be a surprise
that in 2009 same-sex marriage was recognized in twelve states?

2. Department of Justice Actions

During the summer of 2009, the DOJ, in making motions to dismiss
the various cases challenging DOMA, made a radical turn of policy.
The Obama administration3 1

3 was forced into filing a usual brief in
federal court defending the DOMA.33 4 The DOJ stated that it must
defend laws under legal challenges even though the Department
"disagrees with a particular statute as a policy matter, as it does here."

328. Ellen: The Ellen DeGeneres Show (2003-???), THE INTERNET MOVIE DATABASE,
http://www.imdb.com/title/tt0379623/ (last visited Jan. 29, 2011).

329. Ellen: The Ellen DeGeneres Show Awards, THE INTERNET MOVIE DATABASE,
http://www.imdb.com/title/tt0379623/awards (last visited Jan. 29, 2011).

330. Lloyd de Vries, Producer Says Comedian "Was Born to Host the Academy Awards,"
CBSNEWS.COM (Sept. 8, 2006),
http://www.cbsnews.com/stories/2006/09/08/entertainment/mainl984991.shtml.

331. Ellen DeGeneres Bio, supra note 309.
332. Id; see also Ellen DeGeneres Joins American Idol as Fourth Judge, AMERICAN IDOL

(Sept. 9, 2009), http://www.americanidol.com/news/view/pid/1841/.
333. The administration is on record advocating the repeal of DOMA. See Press Release,

Office of the Press Secretary, Statement by the President on the Presidential Memorandum on

Federal Benefits and Non-Discrimination, and Support of the Lieberman-Baldwin Benefits
Legislation (June 17, 2009), available at http://www.whitehouse.gov/thepress-office/Statement-
by-the-President-on-the-Presidential-Memorandum-on-Federal-Benefits-and-Non-Discrimination-
and-Support-of-the-Lieberman-Baldwin-Benefits-Legislation/ ("I stand by my long-standing
commitment to work with Congress to repeal the so-called Defense of Marriage Act. It's
discriminatory, it interferes with States' rights, and it's time we overturned it.").

334. See John Schwartz, National Briefingl Washington; US. Defends Marriage Law, N.Y.
TIMES, Sept. 19, 2009, available at

http://query.nytimes.com/gst/fullpage.html?res-9CO5E2D61539F93AA2575ACOA96F9C8B63&ref
=johnschwartz.
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According to Robert Raben, 3" the brief was "a really startling political
and policy statement."

a. June 2009-Smelt v. United States

The first brief filed by the DOJ under the Obama administration
was in the case of Smelt v. United States.116 It was much anticipated
because, during the prior election, then-Senator Obama said he thought
that DOMA should be repealed. However, that was not the approach the
DOJ took in the brief.

In Smelt, the plaintiffs were validly married in California. 3 37 They
were seeking redress in court to be treated equally with respect to federal
benefits and protections.3 38 In response to the case, the DOJ followed
the Bush administration's "play book," despite most of the arguments
being rejected by many state supreme courts as legally unsound and
discriminatory.339 The DOJ won the motion to dismiss on the easy
ground of lack of standing.3 4 0 The married couple had not alleged any
specific harm suffered related to DOMA.

However, what was disturbing about the brief was the addition of a
new argument suggesting that the federal government should maintain
neutrality in the treatment of same-sex couples. 341 The government
argued that neutrality would ensure that federal tax money collected
from states that do not recognize same-sex couples will not be utilized to

342
assist same-sex couples in the states that recognize the unions.
Moreover, the DOJ promoted arguments regarding the preservation of
scarce resources that had been clearly demonstrated as inaccurate by
prior study.343 The merits of the argument, or lack thereof,3" are not as

335. Schwartz, supra note 334. Robert Rafen was a legislative consultant who worked at the
Justice Department under President Clinton. Id.

336. Smelt v. United States, SACV-09-00286 (C.D. Cal. Sept. 24, 2009), available at
http://www.scribd.com/doc/1 9078745/Order-Granting-Defendants-Motion-to-Dismiss-in-Defense-
of-Marriage-Act-Lawsuit.

337. Id. at 1.
338. Id. at 2.
339. See generally Defendant's Motion to Dismiss, Smelt, SACV-09-00286 (C.D. Cal. Sept.

24, 2009), available at http://www.scribd.com/doc/16355867/Obamas-Motion-to-Dismiss-
Marriage-case.

340. Smelt, SACV-09-00286, at 3.
341. See Defendant's Motion to Dismiss at 33, Smelt, SACV-09-00286.
342. Id. at 45.
343. CONG. BUDGET OFFICE, THE POTENTIAL BUDGETARY IMPACT OF RECOGNIZING SAME-

SEX MARRIAGES (2004), available at http://cbo.gov/ftpdocs/55xx/doc5559/06-21-
samesexmarriage.pdf.
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important as the fact that the DOJ was attempting to further the cause of
DOMA, rather than recognize the faults therein.

b. September 2009-Gill v. Office ofPersonnel Management

What a difference three months make. As expected in the case of
Gill v. Office of Personnel Management,34 5 the DOJ filed a motion to
dismiss. Reading the Gill brief compared to the Smelt brief, one would
not have known they were prepared and filed within three months of
each other, let alone within the same year.

This time around in Gill, the DOJ first acknowledged that the
Obama Administration does not support DOMA as a matter of policy
and believes that it is discriminatory and supports its repeal.346 Only
then did the DOJ make specific standing arguments as to some of the
plaintiffs and the general constitutional defenses. The DOJ put forth the
argument that LGBT discrimination should be scrutinized under the
"rational basis" test as a result of Romer v. Evans, and, thus, there was a
rational basis for Congress to pass the DOMA.347 Further, in the "don't
ask don't tell" case in Massachusetts, 34 8 the Supreme Court did not adopt
a higher standard. Obviously, the crux of that appeal will be on whether
or not Romer should be limited to the anti-gay legislation in Amendment
2 from Colorado and a higher standard of review applied.

More interesting than the future contest to be played out in the Gill
appeal, there has been another degradation of the four underpinnings of
DOMA. In footnote ten349 of its brief, the DOJ did not justify DOMA
on the "responsible procreation and child-rearing" theory.350 This was
the theory most heavily relied on in recent same-sex marriage cases.35 1

The DOJ recognized that this theory is no longer valid.

344. The government does not address the fact that same-sex couples also contribute to the tax
base yet they are denied the benefits that corresponding heterosexuals receive. It is difficult to
reconcile an argument about public expenditures when everyone is contributing to that base.

345. Amended Complaint, supra note 261.
346. DOJ Memorandum in Support of Defendants' Motion to Dismiss at 1, Gill v. Office of

Pers. Mgmt., 699 F. Supp. 2d 374 (D. Mass. 2009) (No. 1:09-cv-10309), 2009 WL 5803678.
347. Id. at 16.
348. Cook v. Rumsfeld, 429 F. Supp. 2d 385 (D. Mass. 2006).
349. DOJ Memorandum, supra note 346, n.10.
350. In the legislative history of DOMA, the "purported interests in 'responsible procreation

and child-rearing'--that is, the assertions that (1) the government's interest in 'responsible
procreation' justifies limiting marriage to a union between one man and one woman, and (2) that the
government has an interest in promoting the raising of children by both of their biological parents."
Id. at 19 (citing H.R. REP. NO. 104-664, at 12-13, reprinted in 1996 U.S.C.C.A.N. 2905, 2916-17).

351. See, e.g., Lockyer v. City & Cnty. of San Francisco, 95 P.3d 459 (Cal. 2004); Lewis v.
Alfaro, No. S122865, 2004 WL 473258 (Cal. 2004); Gill v. Office ofPers. Mgmt., 699 F. Supp. 2d
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Citing the American Academy of Pediatrics, the American
Psychological Association, the American Academy of Child and
Adolescent Psychiatry, and the American Medical Association, among
others, the DOJ concluded that the underpinnings of one of the tenets of
the DOMA are incorrect.

[M]any leading medical, psychological, and social welfare
organizations have issued policies opposing restrictions on lesbian and
gay parenting upon concluding, based on numerous studies, that
children raised by gay and lesbian parents are as likely to be well-
adjusted as children raised by heterosexual parents. 352

Further, the footnote finds support for this conclusion with Justice
Scalia in the dissent in Lawrence v. Texas.353 In Lawrence, Justice
Scalia pointed out that encouraging procreation would not be a rational
basis for limiting same-sex couples' marriage because the "sterile and
elderly are allowed to marry."3 54

B. Four Parts of DOMA

DOMA has two substantive parts. Section 2 allows states to ignore
laws or policies from other states, the reverse of the full faith and credit
concept. Section 3 defines marriage for federal purposes as a union
between a man and a woman. In the Official House Report, there are
four reasons for the delineation of same-sex married couples and
opposite-sex married couples: (1) House Bill 3396 advances the
government's interest in "defending and nurturing the institution of
traditional, heterosexual marriage"; (2) House Bill 3396 advances the
government's interest in "defending the traditional notions of morality";
(3) House Bill 3396 advances the governments interest in "protecting
state sovereignty and democratic self governance"; and (4) House Bill
3396 advances the government's interest in "preserving scarce
government resources."35 s Using the Florida adoption cases and
Diffusion Theory as our guide, can DOMA withstand rational basis
scrutiny?356

374 (D. Mass. 2009); Commonwealth v. U.S. Dep't of Health & Human Servs., 698 F. Supp. 2d
234 (D. Mass. 2010).

352. DOJ Memorandum, supra note 346, at 19.
353. 539 U.S. 558 (2003).
354. Id. at 605.
355. 1 U.S.C. § 7 (2010), H.R. REP. No. 104-664, at 12 (1996), reprinted in 1996

U.S.C.C.A.N. 2905.
356. After the article was completed the District Court in Gill was decided. The Gill court

agreed with the following analysis. However, the Gill case has yet to be appealed and is only one

670 AKRON LAW REVIEW [44:621



DOMA AND DIFFUSION THEORY

1. Government's Interest in Defining Marriage

The argument that, through DOMA, the government is promoting
some form of traditional marriage seems straightforward and, to some
degree, has a superficial appeal.s' "A specific tradition sought to be
maintained cannot be an important governmental objective for equal
protection purposes, however, when the tradition is nothing more than
the historical classification currently expressed in the statute being
challenged."358 In other words, the argument would exist as a marry-go-
round, that the discriminatory concept is both the basis for legislation
and the purpose ofthe legislation.5

Essentially, Congress, through DOMA, is saying that marriage is
limited to opposite-sex couples. This type of analysis is hollow,
especially because not all Judeo-Christian cultures prohibit same-sex

360 wmarriage. In fact, within our own country, five states allow marriage
of same-sex couples. This argument allows the classification to be made
for its own sake. 36 ' Traditional discriminatory principles should not be
permitted under the rational basis test. So, can the first two
classifications be justified by any other plausible legislative reasons?

In the Florida cases, the adoption standard was based on similar
principles displaying animus. In order to overcome this portion of the
statute, the challengers to the Florida cases presented the legislative
record to demonstrate that the underlying principle was animus-like in
nature. The Florida record was full of animus-based statements,362

including such classics as "let them go back into the closet."3 63

By 1997, congressmen had learned how to couch the animus-based
statements in political rhetoric.30 Regardless, the record still
demonstrates the misguided reliance on the farce of the sanctity of
marriage.365 After all, how can civil (not religious) marriage suffer if

federal district court decision. Nonetheless, this discussion demonstrates that the applied theory
appears to be correct.

357. See also Vamum v. Brien, 763 N.W.2d 862, 898 (Iowa 2009).
358. Id.
359. Id.
360. Same-sex marriage currently is legal in Netherlands, Belgium, Spain, Canada, South

Africa, Norway, Sweden, Portugal and Iceland. In 1997, none of these countries allowed same-sex
unions.

361. Romer v. Evans, 517 U.S. 620, 635 (1996).
362. See supra Part III.A.
363. See supra Part U1.A.
364. See supra Part L.A.
365. But even from a religious prospective, not all religions prohibit same-sex marriage. One

part of the Lutheran church permits same-sex unions. See Christopher Quinn, Same-Sex Unions
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same-sex marriage were allowed? Actually, there can be a counterpoint
made. There is an approach that challenges the very ethics of
marriage. 3 One does not drink from a whites-only water fountain, so
why do individuals engage in marriage when it has the same
discriminatory effects?3 67  The likelihood that people will no longer
marry is slight. The likelihood that a majority of the voting populates
will demand equality appears much higher.

This is where the concept of the government's object to protect the
religious institution of marriage appears. What morality would the
government be protecting other than a religious definition of marriage?
After all, if we are speaking of just marriage, how is the marriage of two
atheists different from that of a same-sex couple? The wording is just an
end-around from a direct statement of religious marriage.

It may be argued that there are other moral rationales for marriage
restrictions, such as procreation or child rearing. The issue for a rational
basis analysis is whether there is any legitimate state interest for the
legislation. If there are basically three ways that the first two sections
could meet a rational basis standard: (1) procreation; (2) child-rearing;
and (3) religion, then we should review how these similar justifications
were attacked under the rational basis standard.

In the DOJ brief in Gill, the government conceded that procreation
and child rearing are not justifications that would survive rational basis
scrutiny as applied to DOMA. Nonetheless, it is important to briefly
analyze why this is true, and why Diffusion Theory can show us how to
apply the successful argument to the morality principle. Finally,
although the issue has been conceded in a brief, this is not conclusive as
a matter of law.

In Justice Scalia's dissent in Lawrence,3 6 8 he pointed out that
encouraging procreation was not a rational basis for limiting same-sex
couples' marriage. He clearly articulated that this rationale would fail

Accepted by Evangelical Lutherans, ATLANTA J.-CONST., Aug. 21, 2009, available at
http://www.aje.com/news/same-sex-unions-accepted-1 20999.html.

366. IAN AYRES & JENNIFER GERARDA BROWN, STRAIGHTFORWARD: How TO MOBILIZE
HETEROSEXUAL SUPPORT FOR GAY RIGHTS 162 (2005).

367. Id The question being posited-is it moral
To join the Boy Scouts when they refuse to appoint gay scout masters
To join the military when they refuse to allow openly gay soldiers
To attend a church that refuses to ordain gay priests
To take a job from an employer that refuses to give equal employment benefits
To adopt a child from a state that bars same-sex parents from adopting, or
To join a club that refuses to admit gay members?

Id.
368. 539 U.S. 558, 605 (2003) (Scalia, J., dissenting).
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because "the sterile and the elderly are allowed to marry." 3 9 Therefore,
procreation seems unlikely to survive a rational basis attack.

Could child rearing survive the rational basis attack? Let's look to
Diffusion Theory. Diffusion Theory tells us that the most effective way
to communicate an idea is to see if similar ideas have been adopted.
Here, we have a parallel between the first two justifications of the
DOMA and the Florida adoption laws. In Florida, the courts found
persuasive the use of the legislative record to attack the circular
reasoning of rational basis.

In Doe II, the court concluded that the state's interest in providing a
stable permanent home environment was not served by a blanket
prohibition. Not one of the state's arguments: (i) promoting the well
being of the children;370 (ii) the social stigmatization of the children; 371

or (iii) morality,372 met the rational basis test according to the Florida
court. In order to reach that conclusion, the medical and social research
had to catch up to the argument proffered by the advocates for same-sex
couple adoption.

The Florida court concluded that child rearing failed under all
medical and social science research. The evidence was overwhelming in
the Florida adoption cases. It would be hard to imagine that the research
of the AMA, the American Psychological Association, the American
Psychiatric Association, ad nauseum, would fail here. Thus, child
rearing should also fail a rational basis attack. As the Iowa Supreme
Court noted, "[t]he ban on same-sex civil marriage can only logically be
justified as a means to ensure the asserted optimal environment for
raising children if fewer children will be raised within same-sex
relationships or more children will be raised in dual-gender
marriages.

369. Id.
370. Doe II, 2008 WL 5006172, at *28 (Fla. Cir. Ct. Nov. 25, 2008) ("[To be considered

rationally related to a governmental interest, the distinctions between individuals may not be based
on unsubstantiated assumptions."); id. (quoting U.S. Dep't of Agric. v. Moreno, 413 U.S. 528
(1973)) ("[H]ere, the evidence proves quite the contrary; homosexuals are no more susceptible to
mental health or psychological disorders, substance or alcohol abuse or relationship instability than
their heterosexual counterparts.").

371. Id. ("[T]here is no optimal gender combination of parents.").
372. Id. at *29 ("[Plublic morality per se, disconnected from any separate legitimate interest, is

not a legitimate government interest to justify unequal treatment."). The Department's opinion that
homosexuality alone is immoral is unable to be reconciled with the permission of homosexual foster
parenting. Id. ("[T]here is no 'morality' interest with regard to one group of individuals permitted
to form the visage of a family in one context but prohibited in another.").

373. Vamrn v. Brien, 763 N.W.2d 862, 901 (Iowa 2009).
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2. Government's Interest in Defining Morality.

Although there is intended to be a separation of church and state, in
the Judeo-Christian framework of our legislative system, it is evident
that we often create laws that define our social values and norms. Can
morality then, alone, be enough to survive the rational basis test?

Two Supreme Court cases have addressed this issue. In Bowers,
Justice Stevens' dissent stated that neither a majority's moral opinion
nor tradition could protect a law from constitutional attack.374

Moreover, as Justice O'Connor demonstrated, morality alone as a
justification encourages circular reasoning. "Moral disapproval of a
group cannot be a legitimate governmental interest under the Equal
Protection Clause because legal classifications must not be drawn for the
purpose of disadvantaging the group burdened by the law."375

In Lawrence, the Supreme Court adopted Justice Stevens' dissent in
Bowers, turning it into controlling authority.376 Lawrence demonstrated
that a solely moral-based justification would not survive rational basis.
"[C]ourts cannot rely simply on reference to morality alone to ensure
that government action is nonarbitrary and free of impermissible
bias."

Under the Lawrence framework, morality alone cannot be
justification for the DOMA statute. How can a religious concept of
marriage be a moral justification? These same rationales were used in
the past for interracial marriages. At one point, states were promoting
morality. However, the morality promoted had no rational basis to the
law that was established. Likewise here, morality is no justification. If
morality alone could be a justification, without more, then any type of
legislative initiative would be permissible.

Under Diffusion Theory principles, we can then look to how the
morality issue has been successfully attacked in the Florida adoption
cases and elsewhere. In Lofton, the innovation stage of the Florida
adoption cases, morality alone was held to be a sufficient justification.

374. Lawrence v. Texas, 539 U.S. 558, 577-78 (2003) (quoting Bowers v. Hardwick, 478 U.S.
186, 216 (Stevens, J., dissenting)).

375. Lawrence, 539 U.S. at 583, 585 (O'Connor, J., concurring) ("A law branding one class of
persons as criminal based solely on the State's moral disapproval of that class and the conduct
associated with that class runs contrary to the values of the Constitution and the Equal Protection
Clause, under any standard of review.").

376. Jamie Iguchi, Satisfing Lawrence: The Fipfh Circuit Strikes Ban on Sex Toy Sales, 43
U.C. DAVIs L. REV 655, 664 (2009).

377. For a discussion of scholarship on how morality and the law should be given effect, see
Suzanne B. Goldberg, Morals-Based Justifications for Lawmaking: Before and After lawrence v.
Texas, 88 MINN. L. REV. 1233, 1239 n.19 (2004).
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However, as the theory moved from the innovation stage to the early
adoption stage, the animus demonstrated in the legislative history played
a key role.

In Florida, the legislative history, plus the additional medical and
sociological evidence, proved decisive in preventing the state from
relying on morality alone. "[T]here is no 'morality' interest with regard
to one group of individuals permitted to form the visage or a family in
one context but prohibited in another."3 78  Clearly the animus in the
legislative history, plus the current medical science would seem to also
defeat DOMA on the rational basis ground on this rationale.

3. Government's Interest in Protecting State Sovereignty.

"We begin with the axiom that, under our federal system, the States
possess sovereignty concurrent with that of the Federal Government,
subject only to limitations imposed by the Supremacy Clause."379  The
Constitution protects the concept of dual sovereignty through the Tenth
Amendment. The Tenth Amendment articulates that powers not
delegated to the federal government by the Constitution are reserved to
the states.380 The states thus retain substantial sovereign authority under
our constitutional system.

In dealing with a constitutional issue implicating state sovereignty,
the Court generally will look to the powers delegated to Congress in
Article I. "If a power is delegated to Congress in the Constitution, the
Tenth Amendment expressly disclaims any reservation of that power to
the States; if a power is an attribute of state sovereignty reserved by the
Tenth Amendment, it is necessarily a power the Constitution has not
conferred on Congress."382 Essentially, the Tenth Amendment "states
but a truism that all is retained which has not been surrendered."

378. Doe II, 2008 WL 5006172, at *29 (Fla. Cir. Ct. Nov. 25, 2008)
379. Tafflin v. Levitt, 493 U.S. 455, 458 (1990).
380. U.S. CONST. amend. X.
381. See Gregory v. Ashcroft, 501 U.S. 452, 457-58 (1991) ("As James Madison put it:

The powers delegated by the proposed Constitution to the federal government are few
and defined. Those which are to remain in the State governments are numerous and
indefinite .... The powers reserved to the several States will extend to all the objects
which, in the ordinary course of affairs, concern the lives, liberties, and properties of the
people, and the internal order, improvement, and prosperity of the State.

THE FEDERALIST No. 45, at 292-93 (C. Rossiter ed. 1961).").
382. New York v. United States, 505 U.S. 144, 156 (1991) (citing United States v. Oregon, 366

U.S. 643, 649 (1961)); Case v. Bowles, 327 U.S. 92, 102 (1946); Oklahoma ex rel. Phillips v. Guy
F. Atkinson Co., 313 U.S. 508, 534 (1941).

383. Id. (quoting United States v. Darby, 312 U.S. 100, 124 (1941)).
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As for DOMA, the question regarding state sovereignty is whether
marriage is the purview of the federal government or the states. Family
law is traditionally a matter for the states.3 84 "This is especially true
where a statute deals with a familial relationship; there is no federal law
of domestic relations, which is primarily a matter of state concern." 385

Congress is thus infringing on state sovereignty when a federal statute
refuses to recognize a valid state marriage unless it conforms to the
federal statute's definition. DOMA does just this.

Because DOMA does appear to override state marriage law, will it
survive scrutiny and under what test? In an earlier case, state
sovereignty may be held to a higher standard than mere rational basis.

Both theory and the precedents of this Court teach us solicitude for
state interests, particularly in the field of family and family-property
arrangements. They should be overridden by the federal courts only
where clear and substantial interests of the National Government,
which cannot be served consistently with respect for such state
interests, will suffer major damage if the state law is applied.

Based on the evidence surrounding DOMA, it would appear that
this higher standard should apply. Marriage is a family law issue
traditionally reserved for the states. By enacting DOMA, the federal
government is not protecting state sovereignty.

The purpose of this section of DOMA was to protect states from the
Full Faith and Credit Clause after Baehr. Professors Laurence Tribe and
Stanley Cox both argue that DOMA violates the Tenth Amendment.
"Tribe suggests that Congress does not have the power to 'exempt' a
narrow 'category of judgments' from the requirements of full faith and
credit." 3 88

4. Government's Interest in Protecting Scarce Resources.

In 1997, when DOMA was passed, no states had a law permitting
same-sex marriage. Further, there were no actual studies done to

384. See generally Wolff, supra note 25.
385. De Sylva v. Ballentine, 351 U.S. 570, 580 (1956).
386. United States v. Yazell, 382 U.S. 341, 352 (1966).
387. See Letter from Laurence H. Tribe, Professor, Harvard Law School, to Sen. Edward M.

Kennedy (May 24, 1996), in 142 CONG. REC. S5931-01, S5932-33 (daily ed. June 6, 1996)
[hereinafter Tribe Letter].

388. See Mark D. Rosen, Why the Defense of Marriage Act Is Not (Yet?) Unconstitutional:
Lawrence, Full Faith and Credit, and the Many Societal Actors That Determine What the
Constitution Requires, 90 MINN. L. REV 915, 939-40 (2006). Professor Rosen believes that Tribe
and Cox assume that DOMA violates the "Effects Clause" erroneously. Id.
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determine the economic impact of DOMA.389  Thus, at its inception,
there could be, by definition, no rational basis for considering this
economic factor. Moreover, when there was research on the impact
done by the Congressional Budget Office, the research was inapposite in
supporting this factor.

In 2004, the Congressional Budget Office ("CBO")390 concluded
that

[t]he potential effects on the federal budget of recognizing same-sex
marriages are numerous. [ ... ] In some cases, recognizing same sex
marriages would increase outlays and revenues; in other cases, it
would have the opposite effect. The Congressional Budget Office
estimates that on net, those impacts would improve the budget's
bottom line to a small extent: by less than $1 billion in each of the
next 10 years (CBO's usual estimating period). That result assumes
that same-sex marriages are legalized in all 50 states and recognized by
the federal government.39'

The CBO looked at all the impact to income tax revenues, estate tax
revenues, and effects on outlays. There was no discernable impact.
Therefore, protecting scarce government resources should fail the
rational basis test.

VI. CONCLUSION

This is not the first time DOMA has been challenged.392 So what
has changed that resulted in these decisions? Diffusion Theory teaches

389. What was done was speculation.
I urge my colleagues to think of the potential cost involved here. How much is it going
to cost the Federal Government if the definition of "spouse" is changed? It is not a
matter of irrelevancy at all. It is not a matter of attacking anyone's personal beliefs or
personal activity. That is not my purpose here. What is the added cost in Medicare and
Medicaid benefits if a new meaning is suddenly given to these terms? I know I do not
have any reliable estimates of what such a change would mean, but then, I do not know
of anyone who does. That is the point-nobody knows for sure. I do not think, though,
that it is inconceivable that the costs associated with such a change could amount to
hundreds of millions of dollars, if not billions-if not billions--of Federal taxpayer
dollars.

142 CONG. REC. S1011 (1996) (statement of Sen. Byrd).
390. Conor Clarke, Gay Marriage and the Budget: Does DOMA Preserve "Scarce

Government Resources"? (No), THE ATLANTIC, June 13, 2009, available at
http://www.theatlantic.com/politics/archive/2009/06/gay-marriage-and-the-budget-does-doma-
preserve-scarce-govermnent-resources-no/l 9312/.

391. CBO report, supra note 343, at I (emphasis added).
392. See, e.g., Varum v. Brien, 763 N.W.2d. 862 (Iowa 2009); Gill v. Office ofPers. Mgmt.,

699 F. Supp. 2d 374 (D. Mass. 2009).
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us that change happened in society and the late majority has adopted the
idea of same-sex marriage.m This same sequencing of change was
demonstrated by the Florida adoption cases. Diffusion Theory allows us
to demonstrate that social mores have moved. The majority has
empathized with the minority and adopted its position. This framing
becomes crucial for the continuing debate and legal challenges.

Over time, if the message is effectively communicated, the causal
connection between the statute and the purpose becomes tenuous. That
appears to be where we are with DOMA currently. The final question
seems to be whether there is enough empathy with the group seeking
redress to break the causal connection from a rational basis standard.
Have we tipped? Maybe so.

393. ROGERS, supra note 3, at 150.
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