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I. INTRODUCTION

The law of personal jurisdiction is an established part of
constitutional law. For about a century, the United States
Supreme Court has reviewed state court assertions of jurisdic-
tion' over non-residents for compliance with the -Fourteenth
Amendment Due Process Clause.? For about half that time,
since the Supreme Court’s decision in International Shoe Co. v.
Washington,® the basic test for compliance has been whether
the non-resident defendant has contacts with the forum state
such that “the maintenance of the suit does not offend ‘tradi-
tional notions of fair play and substantial justice.” Although
the test has been phrased in varying ways with varying em-
phases, its grounding in the Fourteenth Amendment has rarely
been questioned.®

1. Throughout this Article, “jurisdiction” means “personal jurisdiction”
unless stated otherwise. This Article is concerned with personal jurisdic-
tion in state court cases and in those federal court cases that require
adherence to the jurisdictional standards governing state courts.

2. See Riverside & Dan River Cotton Mills, Inc. v. Menefee, 237 U.S.
189 (1915); see also Pennoyer v. Neff, 95 U.S. 714 (1877).

3. 326 U.S. 310 (1945).

4. Id. at 316.

5. For expressions of doubt to varying degrees about the test’s Four-
teenth Amendment grounding, see State ex rel. White Lumber Sales, Inc.
v. Sulmonetti, 448 P.2d 571, 577 (Or. 1968) (O’Connell, J., dissenting);
Patrick J. Borchers, The Death of the Constitutional Law of Personal
Jurisdiction: From Pennoyer to Burnham and Back Again 24 U.C. DAVIS
L. REv. 19 (1990); Martin H. Redish, Due Process, Federalism, and Per-
sonal Jurisdiction: A Theoretical Evaluation, 75 Nw. U, L. REv. 1112
(1981); Ralph U. Whitten, The Constitutional Limitations on State-Court
" Jurisdiction: A Historical-Interpretive Reexamination of the Full Faith and
Credit Clause and Due Process Clauses (pt. 2), 14 CREIGHTON L. REv.
735 (1981).
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1074 RUTGERS LAW REVIEW [Vol.46:1071

Yet there are reasons it should. The law of due process is
usually thought to have two components: procedural due pro-
cess and substantive due process. The constitutional law of
jurisdiction resembles neither. It differs from the law of proce-
dural due process, which ensures fairness in the decision-mak-
ing procedures used by judicial, administrative and other gov-
ernmental bodies. Procedural due process requires that before
any person is deprived of life, liberty or property through an
official proceeding, he be given notice and a meaningful oppor-
tunity to protect his interests.® By contrast, the law of jurisdic-
tion is not concerned with notice and the opportunity to be
heard.” Rather, its stated concerns are the power of a court to
determine a defendant’s obligations and the propriety of the
court’s doing so.®

6. See, e.g., Mathews v. Eldridge, 424 U.S. 319, 333 (1976); Fuentes
v. Shevin, 407 U.S. 67, 80 (1972); Mullane v. Central Hanover Bank &
Trust Co., 339 U.S, 306, 314 (1950).

7. Because methods for asserting jurisdiction, such as service of pro-
cess, also commonly function as methods for giving notice of suit, the
assertion of jurisdiction may generate questions about the adequacy of
notice. However, issues of jurisdiction and of notice are distinct. See
Frank R. Lacy, Service of Summons and the Resurgence of the Power
Myth, 71 OR. L. REV. 319, 344-45 (1992). Notice of the commencement of
judicial proceedings is a genuine concern of the law of procedural due
process, see Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 811-12
(1985); Mullane, 339 U.S. at 313-20; and the standards for the validity of
such notice differ from the standards for the validity of the exercise of
jurisdiction. ,

8. A thought experiment may help one appreciate the difference be-
tween jurisdictional due process and procedural due process. Suppose that
State X enacts a statute providing that any resident of any state may be
sued in its courts. Assume that the statute also provides that when a
resident of another state is named as a defendant: (a) the defendant
shall be provided with a copy of the summons and complaint through
personal service or first class mail; (b) if the defendant fails to appear
and defend, a representative shall be appointed and provided with an
attorney, at the state’s cost, to defend the suit on behalf of the non-ap-
pearing defendant; and (c) procedural safeguards, modeled on class-action
rules, are instituted to ensure that the defendant’s interests are ade-
quately protected. The statute fully provides the defendant with notice
and hearing, and thus meets procedural due process concerns. Cf.
Hansberry v. Lee, 311 U.S. 32, 42-43 (1940) (absent class member may
be bound by judgment if he is adequately represented and his interests
are fairly protected). However, the statute likely would be held unconsti-
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1994] DUE PROCESS AND JURISDICTION 1075

The law of jurisdiction also differs from the law of substan-
tive due process, which prevents excessive government en-
croachment on fundamental rights and interests. There is no
identifiable, fundamental right threatened by exercises of juris-
diction. Fundamental rights protected by the Due Process
Clause are generally found in the first eight amendments to
the Constitution or else by implication from its other parts. Yet
the Constitution betrays no concern, express or implied, to
protect individuals from having to defend lawsuits in states
where they do not live. Quite the contrary. The Constitution’s
Article III grant of diversity jurisdiction presumes that individ-
uals will litigate, both as plaintiffs and as defendants, away
from their homes, and facilitates that litigation by providing a
neutral forum. When the Supreme Court discusses the sup-
posed right protected by the constitutional law of jurisdiction,
it invariably speaks in circles. For example, it refers to a
person’s “liberty interest in not being subject to the binding
judgments of a forum with which he has established no mean-
ingful ‘contacts, ties, or relations.”” Since the presence or
absence of “meaningful contacts” can be defined only by refer-
ence to the right or interest invaded, this characterization
lacks any substantive content.

Thus there is good reason to ask: In what respect is the law
of personal jurisdiction a due process jurisprudence? That is
the question this Article pursues. The answer has two parts.

tutional with respect to those defendants lacking minimum contacts with
State X. Cf. Phillips Petroleum, 472 U.S. at 812 (requiring that absent
plaintiff class members who have no minimum contacts with state be
given the right to “opt out”).

9. Moreover, unlike the due process law of fundamental rights, see
generally LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL Law §§ 15-3 to
-4, at 1308-14 (2d ed. 1988), the law of jurisdiction contains no presump-
tion against the legitimacy of governmental encroachment. For example,
the Supreme Court has held that “where a defendant who purposefully
has directed his activities at forum residents seeks to defeat jurisdiction,
he must present a compelling case that the presence of some other con-
siderations would render jurisdiction unreasonable.” Burger King Corp. v.
Rudzewicz, 471 U.S. 462, 477 (1985). The clear historic trend has been to
expand the permissible scope of state court jurisdiction.

10. Burger King, 471 U.S. at 471-72 (quoting International Shoe Co. v.
Washington, 326 U.S. 310, 319 (1945)).
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First, the law of jurisdiction is anachronistic due process
jurisprudence. It is a body of law that is based on doctrines of
natural justice and natural rights, and that rests on assump-
tions about the Supreme Court’s role in protecting those rights,
all inherited from the regimes of economic due process and
general common law. These doctrines and assumptions were
repudiated by the Court around the time of its International
Shoe decision. It is an irony of constitutional history that at
the time the Supreme Court was renouncing any general re-
sponsibility to protect extra-constitutional rights and to over-
see state policy-making, it was consolidating that responsibility
in the particular context of jurisdiction.

Second, the law of jurisdiction is spurious due process juris-
prudence. It was constitutionalized without any serious analy-
sis: a customary law based on state practice was simply re-
placed with a federal law based on a priori dictates of reason-
ableness and natural right having little real content. The cases
through which the law was transformed were shallowly rea-
soned and conceptually confused. The legacy is a body of law
whose purpose is uncertain, whose rules and standards seem
incapable of clarification, and whose connection to the Consti-
tution cannot easily be divined.

This Article shows that there is good reason to end the cur-
rent approach to jurisdiction law. The argument proceeds as
follows. First, the Article reviews some basic features of early
nineteenth-century American jurisprudence, in particular its
natural-law orientation (Section II), and then examines the
way in which the pre-constitutional law of jurisdiction fits into
that framework (Section III). The Article next traces the devel-
opments in both the Supreme Court’s role and its jurispru-
dence that facilitated changes in the framework for the law of
jurisdiction (Section IV). Those changes ultimately led to the
constitutionalization of the law of service of process (Section V)
and a parallel development in the law of jurisdiction over cor-
porations (Section VI). In time, the two lines of development
merged in International Shoe to produce a fully constitutional
law of jurisdiction (Section VII). That constitutional law, how-
ever, is a hodge-podge whose status as constitutional law has
inhibited principled development (Section VIIL.A). Finally, the
Article suggests ways in which a more principled, non-due
process law of jurisdiction can be allowed to develop (Section
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1994] DUE PROCESS AND JURISDICTION 1077
VIILB).

II. THE CHARACTER OF EARLY NINETEENTH-CENTURY COMMON
LAW

In order to. understand the present law of jurisdiction, one
must appreciate what that law might have been. To do so, one
must comprehend its character at the beginning of its modern
development.

The modern law of jurisdiction began to take form in the
first half of the nineteenth century. Unfortunately, it is today
difficult to understand early jurisdiction law because the pre-
vailing conceptions of law in that period differ significantly
from today’s conceptions. To make full sense of early jurisdic-
tion law, one must appreciate some distinctive features of early
nineteenth-century common law in general. One must also
understand that era’s views on the nature of law and the
sources of its validity. While a complete explanation of these
matters would be a massive task, for purposes of this Article
only a brief account is required.

A. Common Law and Natural Law

In the early part of the nineteenth century, law was under-
stood mainly as common law, since it had developed largely
through judicial decisions. Yet discourse and argument about
“common law” was often muddled by the term’s sundry inter-
pretations. For example, its meaning ranged from the highly
specific—referring to the law developed in certain courts of
England—to the most abstract—referring to a “methodology by
which judges . . . gradually adapted principles to new contexts
and conditions.” One use, however, appears to have been
primary: common law as jus non scriptum,”? a body of law

11. G. EDWARD WHITE, HISTORY OF THE SUPREME COURT OF THE
UNITED STATES: THE MARSHALL COURT AND CULTURAL CHANGE, 1815-35,
at 128 (1988).

12. See 1 WILLIAM BLACKSTONE, COMMENTARIES *63-64:

[Alt present, the monuments and evidences of our legal customs
are contained in the records of the several courts of justice, in
books of reports and judicial decisions, and in the treatises of
learned sages of the profession, preserved and handed down to
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that rests on fundamental principles” and whose rules lack
settled formulation." This core understanding of common law
long persisted. In 1903, Roscoe Pound, then Commissioner of
the Nebraska Supreme Court, restated the prevailing view in
words that might have been used a century before:

The theory of our system [of common law] is that the law
consists, not in the actual rules enforced by decisions of the
courts at any one time, but the principles from which those
rules flow; that old principles are applied to new cases, and
the rules resulting from such application are modified from
time to time as changed conditions and new states of fact
require. We may look to American as well as English books,
and to American as well as English jurists, to ascertain what
this law is, for neither the opinions nor precedents of judges
can be said, with strict propriety, to be the law. They are
only evidence of law.'®

This was a natural-law outlook. “Natural law,” like “common
law,” is a term with a cluster of related meanings. Its founda-
tion, however, rests on a firm belief that not all law is merely
conventional—that some may be objectively right.” The

us from the times of highest antiquity. However I therefore style
these parts of our law leges non scripte, because their original
institution and authority are not set down in writing, as acts of
parliament are, but they receive their binding power, and the
force of laws, by long and immemorial usage, and by their uni-
versal reception throughout the kingdom.

13. See generally William P. LaPiana, Swift v. Tyson and the Brood-
ing Omnipresence in the Sky: An Investigation of the Idea of Law in
Antebellum America, 20 SUFFOLK U. L. REv. 771 (1986).

14. 1 BLACKSTONE, supra note 12, at *70-71; see A W.B. Simpson, The
Common Law and Legal Theory, in OXFORD ESSAYS IN JURISPRUDENCE
(SECOND SERIES) 77, 91-94 (A.W.B. Simpson ed., 1973); Karl N.
Llewellyn, One “Realist’s” View of Natural Law for Judges, 15 NOTRE
DAME LAw. 3, 7 (1939).

15. Williams v. Miles, 94 N.W. 705, 708 (Neb. 1903).

16. This recognition traces back at least to Aristotle. See ARISTOTLE,
NICOMACHEAN ETHICS bk. V, ch. 7, at 131-33 (Martin Ostwald trans.,
1962). The term “natural” does not mean “innate.” Rather, it refers “to
those rules which can be known to be correct and binding . . . in virtue
of their own nature; rules that are ‘natural’ in this sense contrast with
the arbitrary dictates which those in power may happen to lay down.”
FRANZ BRENTANO, THE ORIGIN OF OUR KNOWLEDGE OF RIGHT AND
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1994] DUE PROCESS AND JURISDICTION 1079

source of objectivity is the law behind law, which, when
grasped, can guide the correct decision of a case. A natural-law
outlook involves a belief that the legal rules of a particular
time are governed by, and are subordinate to, more fundamen-
tal principles. Such priority of principle arguably is seen in
courts’ frequent reliance on notions of justice or reasonableness
where no existing rules apply.” In addition, this priority is
arguably evident in those areas of law, e.g., negligence and
restitution,”® where standards are flexible and designed to do
justice in individual cases, even at the expense of rules to
guide conduct.”

The central philosophical problem for natural-law views is
epistemological. How does one know what the objectively valid
principles are? How does one know what the law should be?
The traditional response, and an essential part of most natu-
ral-law jurisprudence, is that what is or should be law can be
determined through rational means.*® The guiding standards
for law are said to be ones of reasonableness and morali-
ty—standards that ordinary human beings can discover and
correctly apply. According to some natural-law theories, while
rules validated by fundamental principle may change with

WRONG 4 (Roderick M. Chisolm & Elizabeth H. Schneewind trans., 1969).

17. See, e.g., RONALD DWORKIN, TAKING RIGHTS SERIQUSLY 14-46
(1977); Frederick Pollock, The Expansion of the Common Law, 4 COLUM.,
L. REV. 171, 188-89 (1904).

18. See Frederick Pollock, A History of the Law of Nature: A Prelimi-
nary Study (Second Article), 2 CoLuM. L. REV. 131, 135-36 (1902).

19.

{Wlhat I think is not to be tolerated in any system of law, is
actual injustice: it is in vain to say that the law is so estab-
lished and that it is better that it should be certain than that it
should be just; I answer that no laws can be certain that are
not founded on the eternal and immutable principles of right and
wrong . . . .

PETER S. DU PONCEAU, A DISSERTATION ON THE NATURE AND EXTENT OF

THE JURISDICTION OF THE COURTS OF THE UNITED STATES xvi (photo re-

print 1972) (Philadelphia, Abraham Small 1824).

20. See generally John Dickinson, The Law Behind Law, 29 CoLUM. L.
REv. 113 (1929); Charles Haines, The Law of Nature in State and Feder-
al Judicial Decisions, 25 YALE L.J. 617 (1915); John W. Salmond, The
Law of Nature, 11 L. Q. REV. 121 (1895) see also 1 BLACKSTONE, supra
note 12, at *41.
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time and societal condition,” there is a rational basis for
identifying what is proper law at any given juncture.

The view that law can be determined rationally has a corol-
lary: that law is a rational, ongoing process, rather than a
determinate whole. Specifically, law is seen as a process of
striving for what is reasonable and just.? On the one hand,
such an outlook may have the great practical virtue that em-
phasis on law’s striving can unleash its progressive and liber-
alizing features,” particularly in eras of social change and
innovation.? On the other hand, it presents a danger in that
an emphasis on the ideal, rather than on the process, may lead
to rejection of laws that fail to meet that high standard. A
natural-law perspective can thereby serve as a force for legal
fixity.? It is often said that the effect of the natural-law out-
look was liberalizing in the early nineteenth century, and con-
servative in the latter half.*

B. Natural-law Concepts in Early Nineteenth-century Law

The natural-law approach to common law involved meore
than a vague belief in underlying principles. Specific sources of
principle and objectivity were identified and often invoked.
There were three such sources: natural justice, custom, and

21. See LON L. FULLER, THE LAW IN QUEST OF ITSELF 113 (1940);
Morris R. Cohen, Jus Naturale Redivivum, 25 PHIL. REv. 761, 772-73
(19216); Llewellyn, supra note 14, at 3; B.F. Wright, Jr., American Inter-
pretations of Natural Law, 20 AM. PoL. Sci. REV. 524, 545 (1926).

22. Llewellyn, supra note 14, at 3; Roscoe Pound, The Theory of Judi-
cial Decision (pt. 1), 36 HARV. L. REv. 641, 651-60 (1923).

23. Roscoe Pound, The Scope and Purpose of Sociological Jurispru-
dence, 24 HARv. L. REV. 591, 608 (1911); see DU PONCEAU, supra note
19, at xxv (“The common law contains within itself almost every thing
that is requisite to raise it to the highest degree of perfection.”). Cf.
FULLER, supra note 21, at 110 (“The illusion characteristic of natural law
is the belief that there is no limit to what human reason can accomplish
in regulating the relations of men in society.”).

24. On the influence of natural-law theories on legal development at
the American frontier, see B.F. Wright, Jr.,, Natural Law in American
Political Theory, 4 SW. POL. & Soc. Scl. Q. 202, 206-10 (1923).

25. Id. at 212-15.

26. See CHARLES G. HAINES, THE REVIVAL OF NATURAL LAW CONCEPTS
212, 212, 216, 219-20 (1930); Roscoe Pound, The Theory of Judicial Deci-
sion (pt. 2), 36 HARv. L. REv. 802, 802 (1923).
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natural rights. Although they were not always distinguished
clearly, they had different characteristics and served different
aspects of law.

1. Principles of Natural Justice

Throughout the nineteenth century, courts appealed to prin-
ciples of natural justice to help decide cases. Both courts and
scholars treated these principles as binding truths of social or-
der. As Story explained: “In the very formation of society, the
principles of natural justice, and the obligations of good faith,
must have been recognized before any common legislature was
acknowledged.”” Among the principles were maxims such as:
a person is entitled to the fruit of his own labor;® for every
wrong there is a remedy;”® promises should be kept;* and no
one should take advantage of his own wrong.*' These princi-
ples are familiar, as even today courts invoke them, However,
courts now might describe them as matters of “public poli-

cy,” rather than of natural justice.

27. His explanation continued:
Debts were contracted, obligations created, property, especially
personal property, acquired, and lands cultivated, before any posi-
tive rules were fixed, as to the rights of possession and enjoy-
ment growing out of them. The first rudiments of jurisprudence
resulted from general consent or acquiescence; and when legisla-
tion began to act upon it, it was rather to confirm, alter, or add
to, than to supersede, the primitive principles adopted into it.
Joseph Story, Law, Legislation and Codes, in ENCYCLOPEDIA AMERICANA
app. VII, at 576-92 (F. Lieber ed., 1831), reprinted in JAMES MCCLELLAN,
JOSEPH STORY AND THE AMERICAN CONSTITUTION app. III at 363 (1971).
28. Atchison v. Peterson, 87 U.S, 507, 512-13 (1874).
29. Cutting v. Seabury, 6 F. Cas. 1083, 1085 (D.C. Mass. 1860) (No.
3521).
30. Magee v. McManus, 12 P. 451, 452 (Cal. 1886).
31. The Brutus, 4 F. Cas. 490, 498 (C.C.D. Mass. 1815) (No. 2060)
32. E.g., Black v. TIC Inv. Corp, 900 F.2d 112, 114 (7th Cir. 1990)
(estoppel principles apply in ERISA actions as a matter of “public poli-
cy”). Nevertheless, natural justice is invoked by courts even today. Some
very recent examples include: Lee v. Delta Air Lines, Inc., 797 F. Supp.
1362, 1369 (N.D. Tex. 1992) (applying the law of another state which
limited damage remedy would not violate natural justice); Brooks v. Reso-
lution Trust Corp., 599 So. 2d 1163, 1165-66 (Ala. 1992) (purpose of
subrogation is to “effect the administration of natural justice between all
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1082 RUTGERS LAW REVIEW [Vol.46:1071

For common law, natural justice was not only a source of
useful maxims; it provided a basic and adaptable norm. Com-
mon law is pervaded by the notion of reasonableness and, as
Frederick Pollock emphasized, common law’s reasonableness is
natural law’s right reason with a more practical-sounding
name.* The common-law standard of reasonableness indeed
functions in a natural-law manner. As applied to particular
cases, it is not so much a rule of decision as a guide for indi-
vidualized justice. (This is the role it plays in the modern law
of jurisdiction.) As applied to rules, reasonableness functions
as a validating principle, a standard for either choosing among
competing rules or assessing a proposed rule’s legitimacy.*

2. Common Law and Custom

American legal theory inherited the English credo that com-
mon law is customary law. It also inherited the corollary belief
that common law is “common” because the customs in question
include ones that prevail throughout the entire land. The ca-
nonical description is Blackstone’s: '

This unwritten, or common, law is properly distinguishable
into three kinds: 1. General customs; which are the universal
rule of the whole kingdom, and form the common law, in its
stricter and more usual signification. 2. Particular customs;
which for the most part affect only the inhabitants of particu-
lar districts. 3. Certain particular laws; which by custom are
adopted and used by some particular courts, of pretty general
and extensive jurisdiction.®

The view of common law as customary was intertwined with
the natural-law understanding.

parties concerned”); Newhouse v. Citizens Sec. Mut. Ins, Co., 489 N.W.2d
639, 645 (Wis. Ct. App. 1992) (an intentional tortfeasor has no right of
contribution since “contribution is founded on principles of equity and
natural justice”).

33. Pollock, supra note 17, at 187; Pollock, supra note 18, at 136.

34. Joseph Raz has pointed out that principles function not only to
decide particular cases, but also to make new laws and to interpret and
modify existing laws. Joseph Raz, Legal Principles and the Limits of
Law, 81 YALE L.J. 823, 839-42 (1972).

35. 1 BLACKSTONE, supra note 12, at *67.
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a. Custom as Rational Basis for Law

Custom is the regular, accepted conduct of a group of people.
In the jurisprudence of the early nineteenth century (and be-
fore), custom was not merely a sociological phenomenon, but
was the functional equivalent of natural justice. It was treated
as an objective and rational basis for law.* A body of princi-
ples or precepts, or a method of resolving disputes, can consti-
tute law only if it is binding. Natural justice was thought to be
binding because it reflected the dictates of rationality. Custom
was thought to be binding because of its long acceptance and
the expectation that it would continue to be followed.”

Although custom originates and initially draws its normative
force apart from any formal process of adjudication,® judicial
decisions can formalize and assist the process of customary
norm-making. It is natural for courts to draw on custom as
norms for resolving disputes,® particularly when the law or

36. See James Q. Whitman, Why Did the Revolutionary Lawyers Con-
fuse Custom and Reason?, 58 U. CHI. L. REv. 1321, 1330 (1991): “For
Westerners from the Dark Ages onward, custom was the fundamental
legitimate source of rights. Custom formed the ‘basic norm,” the funda-
mental source of legitimacy upon which ‘legal reality,’ the subjective un-
derstanding of the world as including rights, was founded. What was not
customary, was not right.”

37. FREDERICK POLLOCK, Laws of Nature and Laws of Man, in ESSAYS
IN JURISPRUDENCE & ETHICS 42, 53-54 (London, MacMillan 1882);
Simpson, supra note 14, at 86.

38. For recent examples of judicial recognition of bodies of customary
common law, see Perry v. Sinderman, 408 U.S, 593, 602-03 (1972) (com-
mon law of a public university is protected by due process clause);
Adickes v. S.H. Kress & Co., 398 U.S. 144, 166-67 (1970) (settled state
practice as a basis for liability under 42 U.S.C. § 1983); United
Steelworkers of America v. Warrior & Gulf Navigation Co., 363 U.S. 574,
579-80 (1960) (common law of a particular shop is to be enforced in
arbitration); Nashville, Chattanooga & St. Louis Ry. v. Browning, 310
U.S. 362, 368 (1940) (longstanding practice may establish aspects of state
tax law).

39. See Cohen, supra note 21, at 766:

The domains of life . . . not provided for in the positive law are
regulated by the customary rules of what people think fair, and
thus constitute a natural or non-positive law. Where such rules,
though non-legal, are fairly well established, judges will be bound
by them (except in cases where their own sense of fairness as-
serts itself) . . . . [Elthical views as to what is fair and just are,
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legal system is in early stages of development.” In so doing,
the court must identify the governing custom, confirm that it
should be followed, and then proceed to apply it. Through this
process, the court reinforces the custom’s validity." As a re-
sult of this interaction of courts and custom, common law easi-
ly comes to be viewed as customary law.

Such a process makes interaction between custom and natu-
ral justice inevitable.”” The interaction has two forms. First, a
legal system for a complex society cannot possibly be based on
custom alone. Since customs do not govern all human affairs
and can provide only a small portion of the necessary rules,*
gaps appear that courts must fill by appealing to the familiar
standards of reasonableness and natural justice.* Second,
even if custom as to a particular matter exists, it may conflict
with other customs. In choosing which to uphold as law, courts
appeal to reasonableness or other antecedent principles. There-
fore, any supposedly customary system actually must be a
mixed system, where the customary foundation is supplement-
ed by reasonableness and other principles. The common law
derived from England evolved as, and was widely recognized to
be, just such a combined system of custom and natural jus-
tice.*”

and always have been, streaming into the law through all the
human agencies that are connected with it, judges and jurists as
well as legislature and public opinion. Indeed, the body of law
could not long maintain itself if it did not conform in large mea-
sure to the prevailing sense of justice.

40. For a case where appeal to custom was required, see Shoshone
Mining Co. v. Rutter, 177 U.S. 505 (1900) (federal statute requiring ad-
verse mining claims to be determined by “local customs or rules of min-
ers in the several mining districts”).

41. Cf. ANTHONY A. D’AMATO, THE CONCEPT OF ‘CUSTOM IN INTERNA-
TIONAL LAW 104 (1971) (international treaties have a corresponding im-
pact on the customary behavior of states).

42, See Pollock, supra note 18, at 132.

43. Pound, supra note 26, at 812,

44. Dickinson, supra note 20, at 125-41.

45, See 1 BLACKSTONE, supra note 12, at *77-78; Jesse Root, Intro-
duction, in 1 Root ix-xv (Conn. 1789-93); Customs and Origin of Custom-
ary Law, 4 AM. JURIST & L. MacG. 28, 46-63 (1830). On the historic in-
teraction between custom and reason in English common law, see Whit-
man, supra note 36, at 1354-61, 1363-65.
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b. General Law

English common law was said to consist mainly of general
law: “general” because it supposedly represented customs of
England as a whole. In truth, England’s general legal customs
were national norms only because the common-law courts had
worked to abolish local variations and to encourage and main-
tain national uniformity.** The generality of English common
law depended on a court system with the power to promote
and preserve such uniformity.

General law of this type was impossible in the United
States. In contrast to England, the states—the localities with
differing customs—were to a great extent sovereignties, only
partially subject to central judicial authority. Federal courts
had no power to eliminate state variations in the common law.
In part for this reason, the Supreme Court repeatedly an-
nounced that “there can be no common law of the United
States.”’

Yet this rule had exceptions and commercial law, which
consisted of the law merchant and maritime law, was the lead-
ing example. In the nineteenth century, commercial law was
considered part of the law of nations,”® having in fact devel-
oped from the practices of international traders and from
methods and institutions for settling their disputes.” Its evo-
lution was long independent of English and other national
courts, and it achieved a large measure of uniformity without
those courts’ guidance. In England, commercial law ultimately
was absorbed by the common law. But it became special, rath-
er than general common law, because it was not the customary
law of the entire realm. Rather, the law merchant was treated
as a special body of customary law for merchants,” and mari-

46. Edward S. Corwin, The “Higher Law” Background of American
Constitutional Law (pt. 1), 42 HARv. L. REv. 149, 171 (1928).

47. Wheaton v. Peters, 33 U.S. (8 Pet.) 591, 658 (1834).

48. Pollock, supra note 18, at 135.

49. On the evolution of the law merchant and maritime law and their
integration into English common law, see GRANT GILMORE & CHARLES L.
BLACK, JR., LAW OF ADMIRALTY 3-11 (2d ed. 1975); 5 WILLIAM
HOLDSWORTH, A HISTORY OF ENGLISH LAW 60-154 (1966).

50. See Mandeville v. Riddle, 5 U.S. (1 Cranch) 290 (1803); 1
BLACKSTONE, supra note 12, at *75. .
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time law was treated as the special customary law of a particu-
lar court (the Admiralty).”

In the United States, commercial law had a different charac-
ter. In contrast to England, the United States lacked a nation-
al common law to absorb it. Instead, because the United States
was conceived as a collection of sovereigns, commercial law,
understood as international law prevailing of its own force
throughout the civilized world, seemed appropriate without
change as an interstate law of the United States. It was in this
respect that commercial law in the United States was “gen-
eral”: it was international, rather than “state” or “federal.”
Thus, as Chief Justice Marshall explained, “[a] case in admi-
ralty does not, in fact, arise under the Constitution or laws of
the United States. These cases are as old as navigation itself:
and the law, admiralty and maritime, as it has existed for
ages, is applied by our courts to the cases as they arise.”®

This general law was a peculiarly American construct.”* On
the one hand, it was “general” in the English sense, because it
was the customary law of the entire country. Unlike English
general law, however, it was general--indeed, could be gener-
al—only because it was the customary law of the civilized
wc;gld as a whole. In theory, there was nothing national about
it.

Non-positivist general law of this kind is not usually ac-

51. 1 BLACKSTONE, supra note 12, at *83.

52. Charles A. Heckman, The Relationship of Swift v. Tyson to the
Status of Commercial Law in the Nineteenth Century and the Federal
System, 17 AM. J. LEGAL HIST. 246, 249-50 (1973); Stewart Jay, Origins
of Federal Common Law (pt. 2), 133 U. Pa. L. REvV. 1231, 1278-79 (1985).

53. American Ins. Co. v. Canter, 26 U.S. (1 Pet.) 511, 545-46 (1828).

54. See Robert G. Street, Is There a General Commercial Law Admin-
istered by the Courts of the United States Irrespective of the Laws of the
Particular State in Which the Court is Held?, 12 AM. L. REG. (n.s.) 473,
478 (1873).

55. With time, there was an increasing tendency to view general com-
mercial law as a distinctively American law, the same from state to
state, but not necessarily the same as in other nations. William A,
Fletcher, The General Common Law and Section 34 of the Judiciary Act
of 1789: The Example of Marine Insurance, 97 HARV. L. REV. 1513, 1520-
21 (1984). For detailed descriptions of the jurisprudential underpinnings
of this general law, see Stewart Jay, Origins of Federal Common Law
(pt. 1), 133 U. PA. L. REV. 1003 (1985); Jay, supra note 52.
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knowledged to exist today. Hence, its character and status are
likely to be unfamiliar. Yet, it was vitally important in the
nineteenth century and, as we shall see, vital to the develop-
ment of the modern law of jurisdiction. Its character can be
appreciated by examining the Supreme Court’s leading general
law decision, Swift v. Tyson.®

Swift was a diversity case. The substantive issue was wheth-
er, under applicable law, satisfaction of a preexisting debt was
value sufficient to make the holder of an instrument a holder
in due course.”” To resolve the issue, the Court first had to
determine what law applied. The relevant choice of law prin-
ciple was contained in the Rules of Decision Act, which speci-
fied that, except where the Constitution or other federal law
otherwise required or provided, “the laws of the several states”
should govern “in cases where they apply.” If state law were
to apply, it would be New York law.”

To modern eyes, the proviso in the statute, that state laws
should be chosen in “cases where they apply,” seems tautolo-
gous. The statute appears to say only that, with certain excep-
tions, state laws apply when they apply.” But that is not how
the Swift Court understood it. Rather, the Court, per Justice
Story, read the statute against a background in which there
were two possible choices for non-federal law in a diversity
case: state law (or, as the Court referred to it, “local” law) or
general law. The importance of the statute lay in what it did
not say. For while it required federal courts in diversity cases
to apply state law (what we would now call the positive law of
the state) to matters governed by it, the statute did not require
courts to apply state decisions on general law to matters gov-
erned by general law. Thus, said the Court:

In all the various cases, which have hitherto come before us
for decision, this Court have uniformly supposed, that the
true interpretation of the [Rules of Decision Act] limited its

56. 41 U.S. (16 Pet.) 1 (1842).

57. Id. at 15.

58. Id.

59. Id. at 10.

60. See, e.g., Louise Weinberg, The Curious Nouon That the Rules of
Decision Act Blocks Supreme Federal Common Law, 83 Nw. U. L. REV.
860, 867 (1989).
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application to state laws, strictly local, that is to say, to the
positive statutes of the state, and the construction thereof
adopted by the local tribunals, and to rights and titles to
things having a permanent locality, such as the rights and
titles to real estate, and other matters immovable and
intraterritorial in their nature and character. It never has
been supposed by us, that the section did apply, or was de-
signed to apply, to questions of a more general nature, not at
all dependent upon local statutes or local usages of a fixed
and permanent operation . . . .*

The Rules of Decision Act was not tautologous because the
law prevailing in a state included both state law and general
law. In the case at hand, the law of negotiable instruments in
New York was general, not state, law: “the courts of New York
do not found their decisions upon this point, upon any local
statute, or positive, fixed, or ancient local usage; but they de-
duce the doctrine from the general principles of commercial
law.” Thus, New York decisions did not have to be followed.

The Court’s reading of the Rules of Decision Act explains the
statement—puzzling to modern ears—that the Act’s reference
to “laws of the several states” does not include state judicial
decisions. What the Court surely meant is that the phrase does
not include state decisions on general law. The Court could not
have meant to exclude all state court decisions, since it ex-
pressly counted the following as “laws of the several states”:
state court decisions construing statutes; “rights and titles to
things having a permanent locality”-—~matters fixed by judicial
decision; and “local customs having the force of laws”—which
most likely meant customs enforced through judicial deci-
sions.® On the other hand, exclusion of state court decisions

61. Swift, 41 US. (16 Pet.) at 18-19.

62. Id. at 18; see also Joseph Story, An Address Delivered Before the
Members of the Suffolk Bar at Their Anniversary (Sept. 4, 1821), in 1
AM. JURIST & L. MAG. 1, 15-16 (1829):

The commercial law of the Atlantic states has indeed al-
ready attained to a very striking similarity in its elements . . . .
If the law be differently administered, it is not, because there is
any intention to deviate from the general doctrines of that law,
but because the nature and extent of those doctrines have been
differently understood.

63. Justice Story’s other writings are inconsistent with any view that
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on general-law matters is sensible, because such decisions can-
not themselves be law: general law is made binding by general
acceptance, rather than by any single court’s decision.*

Hence Swift rests on a fundamental distinction between two
types of law: local (or state) law and general law. Although the
Court used the common-law terminology of “local” and “gener-

judicial decisions are not law. In a popular encyclopedia article, he wrote
that: '
When . . . in America and England, it is asked what the law is,
we are accustomed to consider what it has been declared to be
by the judicial department, as the true and final expositor. No
one is at liberty to disregard its exposition. No one is deemed
above or beyond its reach, as thus declared.
Story, supra note 27, at 358. Indeed, in the same article he emphasized
the contribution of judicial decisions to certainty in the law:

In countries where the common law prevails, it is deemed
of infinite importance, that there should be a fixed and certain
rule of decision, and that the rights and property of the whole
community should not be delivered over to endless doubts and
controversies . . . . All this (it seems) is different in the civil law
countries. There, the celebrity of a particular jurist may intro-
duce a decisive change in the rule, or at least in the adminis-
tration, of the law; and even different schools of opinion may
prevail in different ages. Precedents have not, as with us, a fixed
operation and value; and judicial tribunals consider, that a prior
decision governs only the particular case, without absolutely
fixing the principles involved in it. The practice under the com-
mon law has been found to be very beneficial; and, experience
having given it a sanction and value which supersede all theory
and reasoning about it, it is not often that the matter is dis-
cussed upon abstract or philosophical views. But there are many
grounds, which might be urged in support of the practice, which
are capable of vindicating it in the most philosophical discus-
sions.

In the first place, the rule has the advantage of producing

certainty as to rights, privileges, and property.

Id. at 358-59.

64. As the Court explained, on matters of general law:

[Tlhe state tribunals are called upon to perform the like
functions as ourselves, that is, to ascertain upon general reason-
ing and legal analogies, what is the true exposition of the con-
tract or instrument, or what is the just rule furnished by the
principles of commercial law to govern the case.

Swift, 41 U.S. (16 Pet.) at 19.
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al” for the distinction, its model was the distinction in interna-
tional law between municipal law—the law of a sovereign
state, binding only in that state—and public law-—the law of
nations, prevailing universally.* Commercial law, like gener-
al law, was international.® Hence commercial law was the
same law no matter which court applied it, notwithstanding
different conceptions of it by different courts.”

Swift also makes clear the basis of general commercial law
in custom and reason. What is striking is the extent to which
the Court relied, in analyzing the substantive issue, on consid-
erations of commercial dealing and rational needs of commerce.
After briefly noting that the rule it found controlling “is ac-
cording to the known usual course of trade and business,”® it
continued with a thoroughly rational, virtually instrumental
justification:

And why, upon principle, should not a pre-existing debt be
deemed such a valuable consideration? It is for the benefit
and convenience of the commercial world, to give as wide an
extent as practicable to the credit and circulation of negotia-
ble paper, that it may pass not only as security for new pur-
chases and advances, made upon the transfer thereof, but
also in payment of, and as security for, pre-existing
debts . . .. What, indeed, upon [the opposite] doctrine would
become of that large class of cases, where new notes are giv-
en by the same or other parties, by way of renewal or secu-
rity to banks, in lieu of old securities discounted by them,
which have arrived at maturity? Probably more than one-half
of all bank transactions in our country, as well as those of
other countries, are of this nature. The doctrine would strike
a fatal blow at all discounts of negotiable instruments for

65. Id. at 18. . _

66. See Edwin D. Dickinson, The Law of Nations as Part of the Na-
tional Law of the United States (pt. 2), 101 U. Pa. L. REv. 792, 796-97
(1953).

67. See Swift; 41 U.S. (16 Pet.) at 19-20; see also, Stalker v. McDon-
ald, 6 Hill 93, 95 (N.Y. 1843); Atkinson v. Brooks, 26 Vt. 569, 578
(1854). On the then-increasing need for uniformity in American commer-
cial law and the influence of that need on the decision in Swift, see
ToNY A. FREYER, FORUMS OF ORDER: THE FEDERAL COURTS AND BUSI-
NESS IN AMERICAN HISTORY (1979).

68. Swift, 41 U.S. (16 Pet.) at 20.

HeinOnline -- 46 Rutgers L. Rev. 1090 1993-1994



1994] DUE PROCESS AND JURISDICTION 1091

pre-existing debts.®

To be sure, the Court also relied on precedent from several
jurisdictions. But it did so largely to corroborate the conclusion
it had reached on other grounds. '

3. Natural Rights

The doctrine of natural rights was another natural-law fea-
ture of nineteenth-century law. It also was a doctrine that
influenced the development of the modern law of jurisdiction.
Natural rights were conceptually intertwined with natural
justice and custom, yet differed from them in a basic respect.
Natural justice and custom primarily supplied rules for essen-
tially private disputes. Natural rights, by contrast, were under-
stood as political rights, whose main role lay in disputes about
what laws can legitimately be enacted and what executive
action can be taken. Natural justice and custom reflect a con-
cern with reasonableness, morality, and social need. Natural
rights reflect a concern with legislative power and political
legitimacy.

A theory of natural rights can take many forms.” Yet there
exists a common core: the doctrine that individual human
beings have rights that exist independently of any
government’s grant or express recognition. These rights can be
thought to arise from a person’s membership in a society or
community, or even from rational human nature itself. Their
practical importance is that governments have no general or
presumptive authority to infringe them. They may be invoked
to explain limitations on governmental power or to justify
opposition to an assertedly illegitimate exercise of such power.

A popular (i.e., philosophically untechnical) natural rights
theory prevailed in nineteenth-century America, the form of
which was shaped by two additional doctrines. One was the
theory of republican government. The other ‘'was the doctrine
that fundamental rights are law.

69. Id

70. See, e.g., RICHARD TUCK, NATURAL RIGHTS THEORIES (1979). On
natural rights theories having special relevance to American constitution-
al and political theory, see A CULTURE OF RIGHTS (Michael J. Lacey &
Knud Haakonssen eds., 1991).
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The crux of the theory of republican government is that
government results from free and politically equal individuals
voluntarily ceding power over themselves—not to other individ-
uals, but to society as a whole. The ceded power is exercised
through the new institution of government, established for the
sole and express purpose of securing protection of the
individuals’ natural rights.”! That is the premise of the Decla-
ration of Independence, specifically the “self-evident” truth
“that all Men are created equal, and that they are endowed by
their Creator with certain unalienable Rights ... —That to
secure these Rights, Governments are instituted among Men,
deriving their just Powers from the Consent of the Gov-
erned.”” It also underlies the Preamble to the Constitution,
which makes plain that it is the “People of the United States”
who are establishing the government for their own benefit.”

This theory of governmental power and its relationship with
natural rights has several important corollaries. To begin, the
theory entails that legitimate government power cannot exceed
what the people have conferred. Hence, a constitution is not a
limitation on initially unbounded authority, but a memorial of
a limited concession by sovereign individuals.” What is not
conferred, the people presumptively retain. In principle, no ex-
press statement of rights is needed to limit governmental pow-
er, because any exercise must be justified by reference to pow-
er expressly conferred.”” A written constitution with express
protections for fundamental rights has the virtue of promoting
certainty as to the protected rights. Yet the rights would be
fundamental and beyond infringement even had they not been

71. See, e.g., CHRISTOPHER G. TIEDEMAN, A TREATISE ON THE LiIMI-
TATIONS OF POLICE POWER IN THE UNITED STATES § 1 (St. Louis, F.H.
Thomas Law Book Co. 1886).

72. THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776).

73. In particular, “to establish Justice, insure domestic Tranquility,
provide for the common defence, promote the general Welfare, and secure
the Blessings of Liberty to ourselves and our Posterity.” U.S. CONST.
pmbl. See also THE FEDERALIST No. 2 (John Jay).

74. See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 176 (1803) (“The
powers of the legislature are defined, and limited; and that those limits
may not be mistaken, or forgotten, the constitution is written.”).

75. See, eg., In re Dorsey, 7 Port. 293, 369-78 (Ala. 1838) (Ormond,
d.); THE FEDERALIST No. 84 (Alexander Hamilton).
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included in the written constitution.™

This theory of inherent limits on government power, espe-
cially legislative power, is reflected in nineteenth-century judi-
cial decisions, commonly in judicial assertions that not every
act of a legislature is genuine law-making activity.” An early
and leading statement is that of Justice Chase in Calder v.
Bull: :

The nature, and ends of legislative power will limit the exer-
cise of it .. .. There are acts which the Federal, or State,
Legislature cannot do, without exceeding their authority.
There are certain vital principles in our free Republican gov-
ernments, which will determine and over-rule an apparent
and flagrant abuse of legislative power; as to authorize mani-
fest injustice by positive law; or to take away that security
for personal liberty, or private property, for the protection
whereof the government was established. An ACT of the
Legislature (for I cannot call it a law) contrary to the great
first principles of the social compact, cannot be considered a
rightful exercise of legislative authority.”

The principle, in part, is one of separation of powers; a

76. See, e.g., Fletcher v. Peck, 10 U.S. (6 Cranch) 87, 136 (1810);
Young v. McKenzie, 3 Ga. 31, 41-45 (1847); Bradshaw v. Rogers, 20
Johns. 103, 106 (N.Y. 1822); State Bank v. Cooper, 10 Tenn. (2 Yer.)
599, 603 (1831); see generally Edward S. Corwin, The Basic Doctrine of
American Constitutional Law, 12 MICH. L. REV. 247 (1914) [hereinafter
Corwin, Basic Doctrine]; Edward S. Corwin, The “Higher Law” Back-
ground of American Constitutional Law (pt. 2), 42 HARvV. L. REV. 365,
394-404 (1929) [hereinafter Corwin, Higher Law]; Suzanna Sherry, The
Founders’ Unwritten Constitution, 54 U. CHI. L. REv. 1127 (1987).

77. See Wilkinson v. Leland, 27 U.S. (2 Pet.) 627, 646 (1829); Fletcher,
10 U.S. (6 Cranch) at 136; Vanhorne’s Lessee v. Dorrance, 2 U.S. (2
Dall.) 304, 310-11 (1795); accord, e.g., Ham v. McClaws, 1 S.C.L. (1 Bay)
93, 98 (1789); see generally Francis W. Bird, The Evolution of Due Pro-
cess of Law in the Decisions of the United States Supreme Court, 13
CoLuM. L. REv. 37 (1913); Haines, supra note 20, at 628-31; Lowell J.
Howe, The Meaning of “Due Process of Law” Prior to the Adoption of the
Fourteenth Amendment, 18 CaL. L. REv. 583, 590-96 (1930). A similar
distinction between genuine legislative activity and other activity of legis-
lators continues to be important in the context of legislative immunities.
See Hutchinson v. Proxmire, 443 U.S. 111 (1979); Tenney v. Brandhove,
341 U.S. 367 (1951).

78. Calder v. Ball, 3 U.S. (3 Dall.) 386, 388 (1798) (Chase, J.).
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paradigmatic violation would be legislation retrospectively
affecting an individual’s rights. Legislation, by its nature, must
be general and prospective. To enact general rules for the regu-
lation of future conduct and controversies “is in its nature a
legislative act; [but] if these rules interfere with the past or the
present and do not look wholly to the future, they violate the
definition of a law.” Thus it would transgress first principles
for a legislature to grant a new trial in a pending or past
case.®

This theory of limited government power does not automati-
cally lead to a doctrine of judicial authority to remedy abuses
and violations. Such authority was not accepted in England.”
Blackstone, while praising English law for its preservation and
protection of natural rights, nonetheless concluded that no
court could prevent Parliament from enacting any law it
pleased.®” For the view to be tenable that courts have authori-
ty to enforce fundamental rights (whether in a written con-
stitution or not) the second thesis is needed, that fundamental
rights are law.”

The role of this additional premise is easy to understand. A
corollary to the view of law as based on natural justice and
custom is the view that the judicial role is one of “finding” and
“declaring” existing law. This corollary in part reflects the
seeming truism that courts cannot make law—i.e., create cus-
toms, invent new principles of reasonableness and justice, or
enact positive laws. But it also emphasizes that law is that
which courts declare. “When . . . in America and England it is
asked what the law is,” said Story, “we are accustomed to
consider what it has been declared by the judicial department,
as the final expositor.”™ Under this view of the judicial role, if

79. Merrill v. Sherburne, 1 N.H. 199, 204 (1818).

80. Id.

81. Corwin, Higher Law, supra note 76, at 374-76; Pollock, supra note
17, at 181-82. .

82. 1 BLACKSTONE, supra note 12, at *91.

83. For a fuller explanation of the factors contributing to the develop-
ment of the American doctrine of judicial review, see CHARLES G.
HAINES, THE AMERICAN DOCTRINE OF JUDICIAL SUPREMACY 287-311
(1914). .

84. Story, supra note 27, at 358.
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natural rights and legislative limitations are law, courts by
nature have the power and the duty to enforce them.** Pre-
cisely to justify the role of courts as ultimate arbiters of the
Constitution, Story, in his Commentaries on the Constitution of
the United States, insisted that the Constitution be understood
as law and not as a mere voluntary compact or contract.*

One further consequence of the view of natural rights as law
should be mentioned. Natural rights, unlike principles of natu-
ral justice, seemed to generate no epistemological problems.
Said Justice Washington, it would be “more tedious than diffi-
cult to enumerate” those rights.’” The reason is that the
rights were thought to be found in English common law.*
Blackstone had stated, and all seemed to agree, that the “abso-
lute” rights of man are “the right of personal security, the right
of personal liberty, and the right of private property.”® De-
scriptions of natural rights in American commentaries and

85. See, e.g., Merrill v. Sherburne, 1 N.H. 199, 201 (1818) (citations

omitted):
It must be admitted that courts ought to decide, according “to
the laws of the land,” all cases, which are submitted to their
examination. To do this, however, we must examine those laws.
The constitution is one of them, and “is in fact, and must be
regarded by the judges as a fundamental law.”
See also, e.g., Goshen v. Stonington, 4 Conn. 209, 225 (1822); Hoke v.
Henderson, 15 N.C. (4 Dev.) 1, 8 (1833).

86. 1 JoSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE
UNITED STATES §§ 306-96, at 279-381 (Fred B. Rothman & Co. 1991)
(1833).

87. Corfield v. Coryell, 6 F. Cas. 546, 551 (C.C.E.D. Pa. 1823) (No.
3230). .

88. See, eg., Young v. McKenzie, 3 Ga. 31, 41-45 (1847) (right that
private property not be taken without compensation is fundamental right
found in common law); see also 1 BLACKSTONE, supra note 12, at *125;
see generally Corwin, Basic Doctrine, supra note 76, at 254; Corwin,
supra note 46, at 170. Some historians have argued that, at the time of
the Revolution and drafting of the Constitution, natural rights discourse
was mere rhetoric, and that the rights sought to be vindicated and pro-
tected were the rights of Englishmen. “The truth is [that] there was very
little substantive difference between natural rights and positive rights. To
dissect a natural right was to find a British right and it was natural be-
cause the British possessed it.” JOHN P. REID, CONSTITUTIONAL HISTORY
OF THE AMERICAN REVOLUTION 95 (1986).

89. 1 BLACKSTONE, supra note 12, at *125.
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case law usually were little more specific. Story, for example,
was content to explain that:

We call those rights natural, which belong to all mankind,
and result from our very nature and condition; such are a
man’s right to his life, limbs, and liberty, to the produce of
his personal labor, at least to the extent of his present wants,
and to the use, in common with the rest of mankind, of air,
light, water, and the common means of subsistence.”

Yet some courts and scholars did tend to be more detailed.
Justice Washington was one, and his description of natural
rights in Corfield v. Coryell was often quoted. There are rights,
he said:

which are, in their nature, fundamental; which belong, of
right, to the citizens of all free governments; and which have,
at all times, been enjoyed by the citizens of the several states
which compose the Union, from the time of their becoming
free, independent, and sovereign. What these fundamental
principles are, it would perhaps be more tedious than diffi-
cult to enumerate. They may, however, be all comprehended

under the following general heads: Protection by the govern-
ment; the enjoyment of life and liberty, with the right to ac-
quire and possess property of every kind, and to pursue and
obtain happiness and safety; subject nevertheless to such re-
straints as the government may justly prescribe for the gen-
eral good of the whole. The right of a citizen of one state to
pass through, or to reside in any other state, for purposes of
trade, agriculture, professional pursuits, or otherwise; to
claim the benefit of the writ of habeas corpus; to institute
and maintain actions of any kind in the courts of the state; to
take, hold and dispose of property, either real or personal,;
and an exemption from higher taxes or impositions than are
paid by the other citizens of the state ... ."

Particularity, though, had consequences. The more natural
rights were described in detail as traditional rights found in
common law, the more constitutional law could be treated as a

90. Joseph Story, Natural Law, in ENCYCLOPEDIA AMERICANA 150-58
(F. Lieber ed., new ed. 1836), reprinted in MCCLELLAN, supra note 27,
app. 1, at 314.

91. Corfield, 6 F. Cas. at 551-52.
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part of common law, and constitutional questions as common-
law questions, to be settled by courts through common-law
means.

III. NATURAL JUSTICE, GENERAL LAW AND JURISDICTION

Natural justice, natural rights, and general law formed the
matrix within which nineteenth-century rules of jurisdiction
and allied matters took shape. In this Section we examine
three of those subjects: the requirement that there be notice of
suit, the distinction between domestic and international rules
of jurisdiction, and the relationship between jurisdiction and
notice. The focus is on law in the first half of the nineteenth
century. Later we trace how and why that law came to change.

A. Notice and Natural Justice

A judicial proceeding is invalid unless the person whose
rights are affected has received notice and an opportunity to
participate. This principle of natural justice was often in-
voked,” and courts explained it as an essential feature of ad-
judication. A judgment rendered without notice “deserves not
the appellation of a judgment; it seems to be rather a silent
and unnecessary act of the court.” As Justice Story observed:

It is a rule, founded in the first principles of natural justice,
that a party shall have an opportunity to be heard in his de-
fence before his property is condemned . ... If a seizure is
made and condemnation is passed without the allegation of
any specific cause of forfeiture or offense, and without any
public notice of the proceedings, so that the parties in inter-
est have no opportunity of appearing and making a defence,
the sentence is not so much a judicial sentence, as an arbi-
trary sovereign edict. It has none of the elements of a judicial

92. “[Ilt is a principle of natural justice, of universal obligation, that
before the rights of an individual be bound by a judicial sentence, he
shall have notice, either actual or implied, of the proceedings against
him.” The Mary, 13 U.S. (9 Cranch) 126, 143 (1815) (Marshall, C.J.). See
also, e.g., Dearing v. Bank of Charleston, 5 Ga. 497, 516 (1848): “[A]t the
door of every temple of the laws in this broad land, stands justice, with
her preliminary requirement upon all administrators—‘you shall condemn
no man unheard.”

93. Rogers v. Coleman, 3 Ky. (Hard.) 422, 425 (1808} (Trimble, J.).
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proceeding, and deserves not the respect of any foreign na-
tion . ... [Ulpon the eternal principles of justice it ought to
have no binding obligation upon the rights or property of the
subjects of other nations; for it tramples under foot all the
doctrines of international law; and it is but a solemn fraud, if
it is clothed with all the forms of a judicial proceeding.”

Today, the requirement of notice is a matter of procedural
due process.”® As such, it functions as a safeguard for individ-
ual rights. Yet, in the first half of the nineteenth century, the
corresponding natural justice principle was seldom understood
this way. In rare cases, a court might invoke it to overturn a
judgment rendered by another court of the same state, which
had dispensed with notice.” However, this requirement, un-
like a natural right, did not restrain legislatures.”” In fact, as
one mid-century commentator concluded,

If it is the will of the law-making power of a state that all
manner of judgments should be rendered against non-resi-
dents and absentees upon constructive service of process . . .

94. Bradstreet v. Neptune Ins. Co.,, 3 F. Cas. 1184, 1187 (C.C.D.
Mass. 1839) (No. 1793). Cf. Lon Fuller, The Forms and Limits of Adjudi-
cation, 92 HARv. L. REV. 353 (1978) (arguing that adjudication has an
essential character). _

956. Sometimes, though, it is identified as a principle of natural justice.
Connecticut courts say that “{wlhile proceedings before zoning and plan-
ning boards and commissions are informal and conducted without regard
to the strict rules of evidence . . . ; nevertheless, they cannot be so con-
ducted as to violate the fundamental rules of natural justice.” Palmisano
v. Conservation Comm’n, 608 A.2d 100, 102 (Conn. App. Ct. 1992). See
also Pizzola v. Planning & Zoning Comm’n, 355 A.2d 21, 24 (Conn.
1974). The requirements of natural justice appear to be those of due
process,

96. For an apparent instance of this, see Webster v. Reid, 52 U.S.
459, 11 How. 437 (1850), in which the Supreme Court, exercising appel-
late jurisdiction over a case from the Iowa territorial courts, invalidated
a judgment divesting parties of title to land. Notice of the proceedings
had been given only by plainly ineffective publication, addressed to “the
Owners of the Half-breed Lands lying in Lee County.” Webster, 52 U.S.
at 461, 11 How, at 438. For another possible example, see Jack, A
Freedman v. Thompson, 41 Miss. 49 (1866).

97. Cf. Hollingsworth v. Barbour, 29 U.S. (4 Pet.) 466, 472 (1830)
(“This principle is dictated by natural justice; and is only to be departed
from in cases expressly excepted out of the general rule.”).
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the courts [of the state] would not be justified in declaring it
void as opposed to natural justice or the principles of interna-
tional law.*

Yet the principle of notice was no idle wheel in the machin-
ery of justice. In domestic law, it was used to interpret stat-
utes: a construction that permitted judgments without notice
was to be avoided.” But its main use was in the international
law of judgment enforcement.'® Here, notice was a prerequi-
site to a state’s enforcement of another state’s judgment. Ac-
cording to Justice Story:

If a civilized nation seeks to have the sentences of its own
courts held of any validity elsewhere, they ought to have a
just regard to the rights and usages of other civilized nations,
and the principles of public and national law in the adminis-
tration of justice. If they choose to proceed without . . . notice
to the parties, or those, who represent them, without any
hearing upon the facts, and without giving the party an op-
portunity to contest the charges, or to know, what in particu-
lar those charges are; it is but just, and conformable to the
rights of other independent nations, to disregard such sen-

98. Alexander Martin, Actions Against Non-residents and Absentees, 15
AM. L. REG. 1, 12 (1866). Professor Hazard concluded that state courts in
the early nineteenth century were “churning out default judgments
against unserved absent defendants, no doubt in continuing response to
the felt need to provide local creditors and property claimants with final
determinations against actually or allegedly departed debtors, partners,
and kinfolk.” Geoffrey C. Hazard, Jr., A General Theory of State-Court
Jurisdiction, 1965 SuUP. CT. REvV. 241, 250. Cf. Oakley v. Aspinwall, 4
N.Y. 513, 518 (1851): “It is a first principle in the administration of
justice, that no one shall be condemned . . . before he has had an oppor-
tunity to be heard in his defense . . . . [Tlhis principle is not always
properly regarded in framing laws.”

99. E.g., Oakley, 4 N.Y. at 521, 525; see also Earle v. McVeigh, 91
U.S. 508, 508 (1875).

100. See, e.g., Rogers v. Coleman, 3 Ky. (Hard.) 422, 425 (1808)
(“Iwlhere . . . defendant has been condemned unheard, and without any
other than a constructive notice . . . it would be too rigid and unjust to
say that such cases were contemplated by the [Clonstitution”); Hall v.
Williams, 23 Mass. (6 Pick.) 232, 240 (1828) (judgment rendered without
notice unenforceable in another state, “for it is manifestly against first
principles, that a man should be condemned, either criminally or civilly,
without an opportunity to be heard in his defence”).
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tences, as mere mockeries, and as in no just sense judicial
proceedings. Such sentences ought to be deemed ... to be
mere arbitrary edicts, or substantial frauds.'®

As a rule of international law, the notice requirement governed
a state’s dealings with other states, rather than its dealings
with individuals. A judgment rendered without notice, while
enforceable within the rendering state, was unenforceable
outside.

However, this is not to say that state and federal law afford-
ed no protection to individuals against proceedings without
notice. The Due Process Clause of the Fifth Amendment and
comparable clauses in state constitutions were construed as
protecting individuals “from the arbitrary exercise of the pow-
ers of government, unrestrained by the established principles
of private rights and distributive justice.”” Courts examined
procedures newly devised by legislatures and tested them for
compliance with the requisites of due process. The main crite-
rion for compliance was whether the procedure conformed with
“those settled usages and modes of proceeding existing in the
common and statute law of England.”® Since the common
law’s “settled usages” generally involved notice and opportuni-
ty for a hearing, individuals received some protection.'®

However, the protection was weak. Due process, as a proce-
dural requirement, was invoked mainly to demand regularity
and even-handedness, rather than a specific procedure.'®
Thus, in his argument to the Supreme Court in Trustees of
Dartmouth College v. Woodward, Daniel Webster explained
due process in words later turned into canon: “By the law of
the land [i.e., due process] is most clearly intended the general

101. Bradstreet v. Neptune Ins. Co.,, 3 F., Cas. 1184, 1187 (C.C.D.
Mass. 1839) (No. 1793).

102. Bank of Columbia v. Okely, 17 U.S. (4 Wheat.) 235, 244 (1819).

103. Murray’s Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18
How.) 272, 277 (1855); Taylor v. Porter, 4 Hill 140 (N.Y. Sup. Ct. 1843);
see also, e.g.,, Vanzant v. Waddell, 10 Tenn. (2 Yer.) 260 (1829).

104. See Vanzant, 10 Tenn. (2 Yer.) at 264-65. On the scope and mean-
ing of procedural due process before the enactment of the Fourteenth
Amendment, see Edward J. Eberle, Procedural Due Process: The Original
Understanding, 4 CONST. COMM. 339 (1987).

105. See Whitten, supra note 5, at 795-98.
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law; a law, which hears before it condemns; which proceeds
upon inquiry and renders judgment only after trial.”’” To the
extent a due process clause was construed to impose specific
requirements, they were primarily ones governing trial by jury.
It is telling that Story and Kent, in their treatises on consti-
tutional law, paid little attention to due process, treating it
mainly as a guarantee of indictment and trial by jury in crim-
inal prosecutions."” |

Because notice was not a central demand of due process,
courts allowed legislatures enormous discretion to choose the
form of actual or purported notice. The New York Court of
Appeals in In re Empire City Bank noted:

We have not been referred to any adjudications, holding
that no man’s right of property can be affected by a judicial
proceeding unless he have personal notice. It may be admit-
ted that a statute which should authorize any debt or damag-
es to be adjudged against a person upon a purely ex parte
proceeding, without a pretence of notice or any provision for
defending, would be a violation of the constitution, and be
void; but where the legislature has prescribed a kind of notice
by which it is reasonably probable that the party proceeded
against will be apprised of what is going on against him, and
as opportunity is afforded to defend, I am of the opinion that
the courts have not the power to pronounce the proceeding
illegal.'®

In practice, a legislature’s choice of a method of notice would
be respected unless the method was illusory.'®

This lack of emphasis on notice in the due process context
was but one aspect of an even more general lack of emphasis

106. Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.)
518, 581 (1819).
107. 3 STORY, supra note 86, § 1783 (1833); 2 JAMES KENT, COMMEN-
TARIES ON AMERICAN LAW 9-10 (Boston, Little, Brown & Co. 1827).
108. In re Empire City Bank, 18 N.Y. 199, 215 (1859).
109. Thus, the court in Empire City Bank recognized that:
A case may be supposed where the reason for departing from the
more safe rule of the common law [requiring personal notice] is
so plainly frivolous, or the provision for notice is so clearly col-
orable and illusory, that the courts would be called upon to de-
clare the enactment a fraud upon the constitution.
Id. at 216.
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on procedure.'’® Under the due process rubric, courts’ main

concern was separation of powers—the concern addressed by
the doctrine of natural rights.""" The most important aspect
of due process was thought to be a requirement that legislation
be general and prospective, and that it not divest individuals of
vested rights. According to Daniel Webster, “The meaning is,
that every citizen shall hold his life, liberty, property, and
immunities under the protection of the general rules which
govern society. Every thing which may pass under the form of
an enactment, is not, therefore, to be considered the law of the
land.”? On this basis, courts sometimes invalidated legisla-
tion that was not general or that was retrospective.'® But
they agreed that a general law “prescribing remedies and
modes of redress to enforce existing liabilities, can certainly be
constitutionally passed.”'™ Prior to the latter part of the cen-
tury, the Supreme Court never invalidated a congressional
innovation in procedure under the Fifth Amendment, and few
state courts invalidated procedures under corresponding state
constitutional provisions.'®

B. Jurisdiction and Comity

In the law of interstate judgment enforcement, a require-
ment as important as that of notice was the requirement that
a court rendering judgment have jurisdiction over the person
or thing affected. And, as was the case with notice, the require-
ment of jurisdiction had different meaning for domestic and for
international law. Indeed, “jurisdiction” in the nineteenth cen-
tury had two distinct meanings, one for domestic law, the oth-

110. See Bird, supra note 77.

111. See, e.g., Hoke v. Henderson, 15 N.C. (1 Dev.) 1, 13-16 (1833); see
generally Howe, supra note 77, at 601-04; Wallace Mendelson, A Missing
Link in the Evolution of Due Process, 10 VAND. L. REv. 125 (1956).

112. Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.)
518, 581 (1819).

113. See Mendelson, supra note 111, at 126-27.

114, Vanzant v. Wadell, 10 Tenn. (2 Yer.) 260, 271 (1829) (Catron, J.).

115. See, e.g., Mason v. Messenger & May, 17 Iowa 261 (1865); New
Orleans v. Cannon, 10 La, Ann. 764 (1855); Janes v. Reynolds’ Adm'rs, 2
Tex. 250 (1847); see generally Eberle, supra note 104, at 346-59; Whitten,
supra note 5, at 770-95.
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er for intemationai law.

1. Domestic and International Jurisdiction

In the domestic sense of the term, a court’s jurisdiction was
a matter of statute or state common-law rule. The lack of any
statutory or common-law basis for a court to proceed against a
person would render a judgment against him void under state
law. Each state, as sovereign, was the sole judge of the vahdlty
of its courts’ exercise of jurisdiction in this sense.'®

By contrast, jurisdiction in the international sense was not a
matter of any state’s law. Rather, it was a matter of the law of
conflicts, another part of general law. The general law of con-
flicts, like general commercial law, was a body of law that was
applied by states without being the law of any of them.'” Its
jurisdiction rules helped determine whether a judgment en-
tered in one state was effective in another.'® The general-law
rules and principles of jurisdiction did not supersede domestic
rules of jurisdiction.'” Rather, the two bodies of law ad-
dressed different problems.
~ Although the distinction between domestlc and international

jurisdiction has disappeared from the internal law of the Unit-
ed States, it was fundamental in the nineteenth century. It
accounts for a striking feature of nineteenth-century law that
is now hard to understand: a judgment might be enforceable in
the rendering state, but unenforceable elsewhere because of
lack of jurisdiction.”® This difference in enforceability (like
that based on notice, described above) resulted from the fact
that enforceability in-state and out-of-state were governed by
different bodies of law.

116. Rose v. Himely, 8 U.S. (4 Cranch) 241, 276 (1808).

117. The Venus, 12 U.S. (8 Cranch) 253, 297 (1814); see Max
Rheinstein, The Constitutional Bases of Jurisdiction, 22 U. CHI. L. REV.
775, 805-12 (1955). '

118. See, e.g., Bissell v. Briggs, 9 Mass. 462, 468 (1813); Steel v.
Smith, 7 Watts & Serg. 447, 450 (Pa. 1844).

119. RANDALL BRIDWELL & RALPH U. WHITTEN, THE CONSTITUTION AND
THE COMMON LAW 68-78 (1977); Martin, supra note 98, at 12,

120. E.g., D’Arcy v. Ketchum, 52 U.S. (11 How.) 165 (1850); Ewer v.
Coffin, 55 Mass. (1 Cush.) 23 (1848); Steel, 7 Watts & Serg. at 450.
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2. The Nature of the International Law of Jurisdiction

The international-law requirement of notice was a principle
of natural justice. The international-law requirement of juris-
diction had a different status. To understand the latter, one
must understand the character of nineteenth-century conflicts
law. '

a. Comity and Conflicts of Laws

Initially, the Constitution and federal statutes had limited
influence on the legal relations among the American states.
The Full Faith and Credit Clause and its implementing
act,’ as well as the Privileges and Immunities Clause,'®
were virtually the only federal constraints on interstate legal
relations. The bulk of the law of interstate relations was drawn
from other sources. Because it seemed obvious to treat the
United States as a collection of interrelated but sovereign
states,'™ it was natural for courts to turn to the law of na-
tions for appropriate principles and rules.'” As a result, the
international law of conflicts became part of the general law of
the United States.

However, it was not only rules of conflicts that were incorpo-
rated into American jurisprudence, but theory as well. The

121. U.S. CONST. art. IV, § 1.

122. Act of May 26, 1790, 1 Stat. 122 (1790). The current version of
the act is codified at 28 U.S.C. § 1738 (1992).

123. U.S. CONST. art. IV, § 2.

124.

The states being independent sovereignties, judgments recovered
in the courts of one state would be foreign judgments in every
other, but for that clause in the [Clonstitution of the United
States which declares that “full faith and credit shall be given in
each state to the acts, records and judicial proceedings of every
other state.”
Starbuck v. Murray, 5 Wend. 148, 154 (N.Y. Sup. Ct. 1830) (quoting U.S.
CONST. art. IV, § 1).

125. See, e.g., D'Arcy v. Ketchum, 52 U.S. (11 How.) 165, 176 (1850);
Steel v. Smith, 7 Watts & Serg. 447, 451 (Pa. 1844); see generally Edwin
D. Dickinson, The Law of Nations as Part of the National Law of the
United States (pt. 1), 101 U. Pa. L. REV. 26 (1952); Rheinstein, supra
note 117. No developed body of English common law could supply juris-
dictional rules and principles. Hazard, supra note 98, at 258.
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theory adopted was first articulated by the Dutch judge and
scholar, Ulrich Huber. In his short and popular exposition, De
Conflictu Legum,’”® Huber advanced a theory of how the laws
and transactions of one state, can have “force and effect” in
another.

Most other scholars had identified categories of laws having
supposedly intrinsic efficacy beyond the state. Huber, instead,
took the position that no state’s law had any intrinsic efficacy
beyond the state. Central to his theory were two axioms about
state authority: “(1) The laws of each state have force within
the limits of that government and bind all subject to it, but not
beyond . . .. [and] (2) All persons within the limits of a govern-
ment, whether they live there permanently or temporarily, are
deemed to be subjects thereof . . . .”

Yet these axioms merely state the problem of interstate
efficacy of law; they do not answer it. Huber’s solution was
that the efficacy of a state’s law outside its own borders could
result only from other states’ treating the law as efficacious,
and that states did so in accordance with intersovereign
norms.'” He explained that:

[TThe solution of the problem must be derived . . . from conve-
nience and the tacit consent of nations. Although the laws of
one nation can have no force directly within another, yet
nothing could be more inconvenient to commerce and interna-
tional usage than that transactions valid by the law of one
place should be rendered of no effect elsewhere on account of
a difference in the law.'®

For Huber, comity was the source of interstate norms. By
comity, he did not mean just mutual courtesy among states.
Huber's comity was normative; it consisted of practices that
facilitated commerce and attained the status of binding rules.

126. For one translation and commentary, see Ernest G. Lorenzen,
Huber’s De Conflictu Legum, 13 ILL. L. REv. 375 (1918). For another, see
D.J. Llewellyn Davies, The Influence of Huber’s De Conflictu Legum on
English Private International Law, 18 BRIT. Y.B. INTL L. 49, 64-78
(1937). We shall follow Lorenzen’s translation in this Article.

127. Lorenzen, supra note 126, at 403.

128. See Hessel E. Yntema, The Comity Doctrine, 65 MICH. L. REv. 9,
25 (1966).

129. Lorenzen, supra note 126, at 407.
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Thus, Huber’s third, and most important, axiom was that: “(3)
Sovereigns will so act by way of comity that rights acquired
within the limits of a government retain their force everywhere
so far as they do not cause prejudice to the power or rights of
such government or its subjects.”*

Thus viewed, the law of conflicts is a body of customary law,
analogous to common law as understood by nineteenth-century
Americans. Moreover, it is a practical law, the rules of which
are worked out by experience. It is this practical, rather than
theoretical, view of the law of conflicts that may have been a
significant factor in its appeal to American judges and schol-
ars.131

Huber’s theory influenced American law from the beginning.
It appears to have entered English law in the mid-eighteenth
century through Judge Mansfield,'® and several early Amer-
ican decisions restate Huber’s axioms without attribution. For
example, in Green v. Sarmiento, an 1810 decision, Justice
Washington stated as obvious truth that “[t]he laws of one
country, can have in themselves no extraterritorial force, ex-
cept so far as the comity of other nations may extend to give
them effect.””® Furthermore, a translation of De Conflictu
Legum was ‘appended to a report of a 1797 case by the Su-
preme Court reporter, A.J. Dallas.™

But it remained for Story, in his Commentaries on the Con-
flict of Laws, to systematize the American law of conflicts on
the basis of three “general maxims” drawn substantially from

130. Id.

131. On the influence of Huber in England and America, see Davies,
supra note 126; James Weinstein, The Dutch Influence on the Conception
of Judicial Jurisdiction in 19th Century America, 38 AM. J. CoMP. L. 73
(1990). .

132. See Robinson v. Bland, 96 Eng. Rep. 141 (K.B. 1760); see also
Holman v. Johnson, 98 Eng. Rep. 1120, 1121 (K.B. 1775) (“The doctrine
Huberus lays down, is founded in good sense, and upon general princi-
ples of justice. I entirely agree with him.”).

133. Green v. Sarmiento, 10 F. Cas. 1117, 1117 (C.C.D. Pa. 1810) (No.
5760). See also Miller v. Hall, 1 U.S. 229, 231-32, 1 Dall. 229, 232-33
(Pa. 1788); Blanchard v. Russell, 13 Mass. 1, 4, 6 (1816).

134, Emory v. Greenough, 3 U.S. (3 Dall.) 369 (1797). See also the
reporter’s note on conflicts of laws appended to Andrews v. Herriot, 4
Cow. 508, 510-31 (N.Y. Sup. Ct. 1825).
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De Conflictu. Like Huber, Story began by clarifying the context
for the problem of extra-state efficacy of laws. He, too, postu-
lated that “every nation possesses an exclusive sovereignty and
jurisdiction within its own territory”® and that “no state or
nation can, by its laws, directly affect, or bind property out of
its territory, or persons not resident therein.””* Continuing
to follow Huber, he argued that the foundation for the law of
conflicts must be comity and state practice.”™ Thus:

The true foundation, on which the administration of inter-
national law must rest, is, that the rules, which are to gov-
ern, are those, which arise from mutual interest and utility,
from a sense of the inconveniences, which would result from
a contrary doctrine, and from a sort of moral necessity to do
justice, in order that justice may be done in return.'’®®

Even more expressly than Huber, Story compared the law of
conflicts to common law, understood as a body of custom and
reason:

There is, then, not only no impropriety in the use of the
phrase “comity of nations,” but it is the most appropriate
phrase to express the true foundation and extent of the obli-
gation of the laws of one nation within the territories of an-
other. It is derived altogether from the voluntary consent of
the latter.... It is not the comity of the courts, but the
comity of the nation, which is administered, and ascertained
in the same way, and guided by the same reasoning, by
which all other principles of municipal law are ascertained
and guided.'®®

Thus, the American understanding of conflicts law as general
law, and the understanding of conflicts rules as rules based on
state customs and practices, appeared to have firm theoretical
grounding.

135. JOSEPH STORY, COMMENTARIES ON THE CONFLICT OF Laws § 18.1.,
at 19 (Boston, Hilliard, Gray & Co. 1834).

136. Id. § 20.IL, at 21.

137. Id. § 33, at 33-34.

138. Id. § 35, at 34 (citation omitted).

139. Id. § 38, at 37 (citations omitted).
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b. Comity and Jurisdiction

A corollary of the Story-Huber theory is that rules of judg-
ment recognition are matters of custom and practice among
sovereign states.'® Just as no law has intrinsic efficacy out-
side the state, neither does a judgment, and comity must be
invoked.”!' And because of the linkage between judgment en-
forcement and international jurisdiction, the latter, too, is a
matter of custom and practice.*? Ultimately, whether a court
“could” or “could not” legitimately exercise jurisdiction in the
international sense was a matter of how other states would
treat the resulting judgment.

Case law reflected this understanding. Although courts
agreed that they generally had jurisdiction only over persons
and things within the state’s territory,'*® they understood ju-
risdiction and judgment enforcement to be based ultimately on
comity.”* For example, the Georgia Supreme Court began an
elaborate analysis of jurisdiction with the proposition that “by
the general law, and by the comity of States, the citizen of a
foreign State cannot be made a party to a suit in Georgia, so
as to be estopped by a judgment against him, without his con-
sent.”*

140. Id. §§ 540-55, at 451-67.

141. Id. § 540, at 452.

142, Id. § 542, at 453.

143. Picquet v. Swan, 19 F. Cas. 609, 611 (C.C.D. Mass. 1828) (No.
11,134) (Story, dJ.); Dearing v. Bank of Charleston, 5 Ga. 497, 515 (1848);
Smith v. McCutchen, 38 Mo, 415, 417 (1866).

144. D’Arcy v. Ketchum, 52 U.S. (11 How.) 165, 174 (1850) (“That
countries foreign to our own disregard a judgment merely against the
person, where he has not been served with process nor had a day in
court, is the familiar rule; national comity is never thus extended.”); Rose
v. Himely, 8 U.S. (4 Cranch) 241, 276-77 (1808); Picquet, 19 F. Cas. at
611 (Story, J.); Dearing, 5 Ga. at 511; Hall v. Williams, 23 Mass. (6
Pick.) 232, 240 (1828); Bissell v. Briggs, 3 Mass. 462, 479 (1813) (Sewall,
J., dissenting); see Martin, supra note 98, at 4-5 (principle limiting juris-
diction to persons and things in territory “has its source in the comity of
nations”). Cf. Cumberland Coal & Iron Co. v. Hoffman Steam Coal Co.,
30 Barb. 159, 171 (N.Y. Sup. Ct. 1859) (declining jurisdiction as matter
of comity).

145. Dearing, 5 Ga. at 505-06. In the case, the Georgia Supreme Court
invalidated a judgment that had been rendered against a non-resident,
over whom no state statute authorized the exercise of jurisdiction.
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In order to appreciate later developments in the law, three
points should be noted about this view of judgment enforce-
ment and jurisdiction. First, scholarship tends to emphasize
the territorial character of the era’s jurisdiction law and to
suggest that it was driven by a priori conceptions of sovereign-
ty. This picture is far from accurate. Territoriality was a part
of the jurisdictional structure, but it arguably was the lesser
part since alone it provided no norms. The rules of interna-
tional jurisdiction derived from state practices within a territo-
rial framework.

Even the basic territorial rule, that courts can assert judicial
power only over persons and things within their territory,
stated a comity-based norm."*¢ While it was rooted in a con-
ception of sovereignty, sovereignty alone did not explain why it
was a norm. In fact, the rule was not rigid—both scholarship
and case law left room for extraterritorial assertions of author-
ity. Many, if not most, states recognized the validity of divorce
decrees obtained by a resident of the rendering state against a
non-resident who had not been served with process in the
state.”*” Still other cases suggested that a state’s exercise of
extraterritorial jurisdiction over its own citizens might be rec-
ognized as valid in other states.'*®

146. E.g., Lafayette Ins. Co. v. French, 59 U.S. (18 How.) 404, 407
(1855); D’Arcy, 52 U.S. (11 How.) at 175-76; Dearing, 5 Ga. at 505, 515-
17; Moulin v. Trenton Mut. Life & Fire Ins. Co., 24 N.J.L. 222, 232
(1853), affd, 26 N.J.L. 57 (1855); see Martin, supra note 98, at 5 (re-
quirement of territoriality “has its source in the comity of nations”).

147. E.g., Thompson v. State, 28 Ala. 12 (1856); Harding v. Alden, 9
Me. 140 (1832); Burlen v. Shannon, 115 Mass. 438 (1874); Holmes v.
Holmes, 57 Barb. 305 (N.Y. Sup. Ct. 1870); see also Beard v. Beard, 21
Ind. 321, 328 (1863); Martin, supra note 98, at 6 (divorce exception to
territorial limitations on jurisdiction “is not acquiesced in by the best
authorities”). In many cases, notice was personally served on the non-
resident out of the state. Harding, 9 Me. at 141; Burlen, 115 Mass. at
447; Holmes, 57 Barb. at 305. These decrees against non-residents were
enforceable only with respect to dissolution of marital status; a decree of
alimony would not be recognized in other states.

148. Mills v. Duryee, 11 U.S. (7 Cranch) 481, 486 (1813) (Johnson, J.,
dissenting) (“jurisdiction cannot be justly exercised by a state over prop-
erty not within the reach of its process, or over persons not owing them
allegiance or not . . . found within their limits”); Rose, 8 U.S. (4 Cranch)
at 279 (“the legislation of every country is territorial; . . . beyond its own
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Second, although interstate judgment enforcement was sub-
stantially a matter of general law, in the United States it was
also a matter of federal law. Under pure international law,
there could be many legitimate reasons for a court to refuse to
enforce a foreign judgment—that the result was unjust, for
example.'® But the Full Faith and Credit Clause and its im-
plementing statute were construed to limit the power of a state
to refuse to enforce another state’s judgment. Specifically, they
barred all grounds for refusing enforcement except lack of ju-
risdiction in the international sense and fraud.”®® As a result,
the American law of (international) jurisdiction and judgment
enforcement was hybrid, a general law with a federal law
background.

Third, because the law of international jurisdiction governed
relations between states, an exercise of jurisdiction in violation
of international norms violated the rights, if of anyone, of some
other state.’” The law of international jurisdiction did not
deal specifically with individuals and individual rights, and
there was very little suggestion that the extraterritorial asser-
tion of jurisdiction violated the rights of the individual
defendant.” The proper description of a non-resident’s juris-
dictional relationship with a state was that he was immune or
exempt from the state’s jurisdiction, not that he had any right
to prevent its exercise.!®

territory, it can only affect its own subjects or citizens”); Sim v. Frank,
25 Ill. 125, 127-28 (1860); Hall, 23 Mass. (6 Pick.) at 240; STORY, supra
note 135, §§ 21-23, at 22-24, § 540, at 451-52; Martin, supra note 98, at
7-8. For a later suggestion, see Knowles v. Gaslight & Coke Co., 86 U.S.
(19 Wall.) 58, 61-62 (1873). For criticism of the practice of granting ex-
traterritorial validity to judgments against residents absent from the
state, without personal service of process, see Martin, supra note 98, at
7-10.

149. See STORY, supra note 135, §§ 597-608, at 499-508.

150. D’Arcy, 52 U.S. (11 How.) at 176; Dearing, 5 Ga. at 513; Bissell v.
Briggs, 9 Mass. 462, 466-67 (1813).

151. Picquet v. Swan, 19 F. Cas. 609, 613 (C.C.D. Mass. 1828) (No.
11,134) (Story, J.); Dearing, 5 Ga. at 509, 511; Steel v. Smith, 7 Watts &
Serg. 447, 448, 451 (Pa. 1844) (Gibson, C.J.).

152. A rare reference to individual rights in this context is found in
Bissell, 9 Mass. at 479 (Sewall, J., dissenting).

153. See Warren Mfg. Co. v. Etna Ins. Co.,, 29 F. Cas. 294, 298 n.4
(C.C.D. Conn. 1837) (No. 17,206); Piquet, 19 F. Cas. at 612 (“personal
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3. Jurisdiction and Notice

As previously explained, two principles of interstate judg-
ment enforcement were that the court must have jurisdiction
over the person to be affected and that notice of the proceeding
must be given. It was not inevitable that these principles
should be thought necessarily connected. That a person has
been given notice of a proceeding does not entail that there is
jurisdiction over him.”™ That a court has jurisdiction over a
person or his property does not entail that he has been given
notice. Yet the two principles were seen to be connected. The
link between them was process.

English and American law, unlike continental law, made
jurisdiction contingent on service of process—in particular, on
personal delivery to the defendant. Process thereby fulfilled
two functions: it provided notice to the defendant and it for-
mally asserted the authority of the court. Hence the rule of
general law that, for a judgment to be valid, the defendant
must receive notice and be brought within the court’s jurisdic-
tion by personal service of process within the state.’® A stat-
ute might authorize notice and the exercise of jurisdiction by
other means,'® but a judgment entered on such a basis
risked having its validity limited to the rendering state.’

The conservatism of common-law courts led them to assume
that notice of suit and the assertion of jurisdiction always had
to form a package.'® It was easy to forget that notice and the
assertion of jurisdiction are separable,'” and some very odd

immunity”); Dearing, 5 Ga. at 510, 519 (foreign citizen is “not liable” to
service of process, and could “waive his exemption from the jurisdiction”).

154. See Piquet, 19 F. Cas. at 612; Dearing, 5 Ga. at 506, 517; Ewer v.
Coffin, 556 Mass. (1 Cush.) 23, 28 (1848).

155. Galpin v. Page, 85 US. (18 Wall.) 350, 368-69 (1873);
Hollingsworth v. Barbour, 29 U.S. (4 Pet.) 466, 472 (1830); Dearing, 5
Ga. at 516; Martin, supra note 98, at 6-7.

156, Harris v. Hardeman, 55 U.S., (14 How.) 333, 339-41 (1852);
Hollingsworth, 29 U.S. (4 Pet.) at 472, 475.

157. Picquet, 19 F. Cas. at 612.

1568. Cf. E. Merrick Dodd, Jr., Jurisdiction in Personal Actions, 23 ILL.
L. REv. 427, 428 (1929).

159. E.g., Earle v. McVeigh, 91 U.S. 503, 503-04 (1875) (“Due notice to
the defendant is essential to the jurisdiction of all courts.”); see also
Whitten, supra note 5, at 803. Yet confusion was not inevitable. For
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statements resulted. For example, it was common for courts to
confuse notice with notice-through-process.”® Since process
could not be served outside the state, it appeared to follow that
notice could not be given outside the state, either.'® Addi-
tionally, treating the notice requirement as a matter of natural
justice resulted in further confusion: it was easy to think that
in-state service of process was required by natural justice.'®
This belief was unfortunate. It tended to obscure the comity
foundations for the law of jurisdiction and tended to invest the
rules with an aura of immutability. Viewing rules of jurisdic-
tion as matters of natural justice tended to suggest that courts
should require state practice to conform to the rule, rather
than to develop rules which conform to practice. In particular,
it suggested that the requirement of in-state service might be a

example, in Lafayette Ins. Co. v. French, 59 U.S. (18 How.) 404, 406 °
(1855), the Supreme Court referred to “that principle of natural justice
which requires a person to have notice of a suit before he can be conclu-
sively bound by its result; [and] those rules of public law which protect
persons and property within one State from the exercise of jurisdiction
over them by another.”

That courts were confusing two distinct matters was not appreciated
until well into the twentieth century. For early recognitions of it, see
Maurice S. Culp, Process in Actions Against Non-Residents Doing Busi-
ness Within a State, 32 MiCH. L. REv. 909, 927 n.55 (1933-34); G.W.C.
Ross, The Shifting Basis of Jurisdiction, 17 MINN. L. REv. 146, 150-52
(1933). '

160. E.g., Hollingsworth, 29 U.S. (4 Pet.) at 475; Aldrich v. Kinney, 4
Conn. 380, 386 (1822); Moulin v. Trenton Mut. Life & Fire Ins. Co., 24
N.J.L. 222, 244 (1853), affd, 25 N.J.L. 57 (1855).

161. Picquet, 19 F. Cas. at 612.

162. E.g., Hollingsworth, 29 U.S, (4 Pet.) at 472, 475; Mills v. Duryee,
11 U.S. (7 Cranch) 481, 485 (1813) (Johnson, J., dissenting) (territorial
limits of jurisdiction are “eternal principles of justice”); Warren Mfg. Co.
v. Etna Ins. Co., 29 F. Cas. 294, 297 (C.C.D. Conn. 1837) (No. 17,206);
Dearing v. Bank of Charleston, 5 Ga, 497, 511 (1848); Hall v. Williams
23 Mass. (6 Pick.) 232, 240 (1828); Starbuck v. Murray, 5 Wend. 148,
156-57 (N.Y. 1830); see Galpin v. Page, 85 U.S. (18 Wall.) 350, 368
(1873) (“a rule as old as the law”); see also Moulin, 24 N.J.L. at 232:

By the law of comity, and by the [Clonstitution and laws of the
United States, as not interpreted, the question will be, wheth-
er . .. the court had properly jurisdiction, or, in other words,
did it obtain jurisdiction in a way consonant with natural justice;
for, in the absence of positive law, that is the only standard.
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precept that should not, or could not, be altered by changing
practices of the states.'®

IV. THE SUPREME COURT AND JURISDICTION

Until the late nineteenth century, there was essentially no
constitutional law of jurisdiction. Most Supreme Court cases
treating jurisdiction issues were diversity cases from federal
circuit courts, and the controlling law was general, not federal.
The Full Faith and Credit Clause operated only in the back-
ground, and there was no Due Process Clause governing the
states.

The Supreme Court had no power to make binding pro-
nouncements on matters of general jurisdiction law. Its deci-
sions, in theory, had no greater force than the decisions of any
other court of last resort. Yet even before the law of jurisdic-
tion became constitutionalized, the Supreme Court began to
assume considerable authority over it.

A. The Supreme Court and General Law

In general commercial law, the Supreme Court’s prestige
had invested it with great de facto authority.'® Because fed-
eral law constrained the law of conflicts, one might expect the
Court to have had even greater influence with respect to juris-
diction. Yet originally it did not. A major reason was the 1813
opinion by Justice Story in Mills v. Duryee,'® the Court’s
first decision on interstate judgment enforcement. For, while
the Court’s seminal decision on general commercial law in
Swift announced a rule with which most state courts
agreed,'® Mills was more controversial.

The holding of Mills was that the Full Faith and Credit

163. See, e.g., Oakley v. Aspinwall, 4 N.Y. 513, 5621-22 (1851).

164. See, e.g., Swift v. Tyson, 41 U.S. (16 Pet.) 1, 23 (1842) (Catron, J.,
dissenting in part); Riley v. Anderson, 20 F. Cas. 801, 802 (C.C.D. Ohio
1841) (No. 11,835); Carlisle v. Wishart, 11 Ohio 172, 191-92 (1842);
Atkinson v. Brooks, 26 Vt. 569, 580-81 (1854); see also Fletcher, supra
note 55, at 1561, 1573-75; Heckman, supra note 52, at 253-564.

165. 11 U.S. (7 Cranch) 481 (1813).

166. See, e.g., Bank of Mobile v. Hall, 6 Ala. 639 (1844); Allaire v.
Hartshorne, 21 N.J.L. 665 (1847).
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Clause and its implementing act required courts to give anoth-
er state’s judgment the full effect it would be given in the ren-
dering state. This resulted in ouster of the rule of international
law by which a foreign judgment was admissible only as prima
facie evidence of an obligation.'® This much of Mills was gen-
erally acceptable. But the Court also suggested a broader rule:
that lack of jurisdiction (in the international sense) could not
be raised as a defense to the interstate enforcement of judg-
ments.'® Such a rule, if accepted, could be problematic. As
the dissenting Justice warned, “the states are at liberty to pass
the most absurd laws . . . and we admit of a course . . . which
puts it out of our power to prevent the execution of judgments
obtained under those laws.”'® The Court ignored the warning
and subsequently retained the possibility of the broader rule in
Hampton v. McConnell.'” State courts, by contrast, unani-
‘mously rejected it. They concluded that federal law left the
rules of international jurisdiction intact as prerequisites for
judgment enforcement.'”

The widespread rejection of the broader implications of Mills
tempered the Supreme Court’s influence in jurisdiction mat-
ters.” Instead of Mills, the opinion of the Massachusetts Su-
preme Court in Bissell v. Briggs' was probably the most
widely cited jurisdiction decision in the first half of the nine-
teenth century. Bissell anticipated the holding of Mills, but

167. Mills, 11 U.S. (7 Cranch) at 482.

168. Id. at 484. In Mills, jurisdiction was not questioned, and so the
validity of the broader rule was not put in issue.

169. Id. at 486 (Johnson, J., dissenting).

170. 16 U.S. (3 Wheat.) 234 (1818). Justice Washington expressly ap-
proved the broad rule in several circuit court decisions. See Field v.
Gibbs, 9 F. Cas. 15 (C.C.D. N.J. 1815) (No. 4766); Green v. Sarmiento,
10 F. Cas. 1117 (C.C.D. Pa. 1810) (No. 5760).

171. See Hall v. Williams, 23 Mass. (6 Pick.) 232, 242-46 (1828) (re-
viewing cases).

172. See id. at 242-43 (lamenting occasions on which state court had
made a “too prompt submission to the decision of the Supreme Court of
the United States”); Wilcox v. Kassick, 2 Mich. 165, 171 (1851) (stating
that “while some [courts] seem to have yielded a reluctant assent to the
principles established in Mills v. Duryee, and Hampton v. McConnel,
others have either boldly ‘questioned their soundness, or adopted them
with much qualification”).

173. 9 Mass. 462 (1813).
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also retained lack of jurisdiction as a defense to enforce-
ment.'

With time, the United States Supreme Court moved toward
the interpretation prevailing in the states. But it was not until
1850, in D’Arcy v. Ketchum,'™ that the Court squarely held
federal law not to have changed the rule by which foreign
judgments could be challenged for lack of jurisdiction.'™ Ob-
serving that “countries foreign to our own disregard a judg-
ment merely against the person, where he has not been served
with process nor had a day in court ... ; national comity is
never thus extended,”” the Court found no reason to think
Congress had “intended to overthrow this principle.”'” There
was “no evil in this part of the existing law” that required a
remedy."”

In reaching this.conclusion, the Court intimated that it had
a special role in the general law of jurisdiction. The Full Faith -
and Credit Clause lay in the background; as the Court empha-
sized, Congress could have exercised its constitutional power to
alter the rules of jurisdiction. Hence, the law of jurisdiction,
though general law, was a matter of federal concern. Thus, it
was arguably a matter for which the Court, as supreme federal
. court, should have special responsibility.

Indeed, after D’Arcy, the Court did have greater .influence
" over jurisdiction-related matters. An example is its resolution
of the question whether jurisdictional findings in a judgment
are conclusive in subsequent proceedings—an issue on which
courts had disagreed.”™ In Thompson v. Whitman,®' the

174. Id. at 464.

175. 52 U.S. (11 How.) 165 (1850).

176. It had previously intimated approval of this position in
Hollingsworth v. Barbour, 29 U.S. (4 Pet.) 466 (1830) and McElmoyle v.
Cohen, 38 U.S. (13 Pet.) 312 (1839).

177. D’Arcy, 52 US. (11 How.) at 174.

178. Id. at 176.

179. Id.

180. See, eg., Lincoln v. Tower, 15 F. Cas. 544 (C.C.D. Ill. 1841) (No.
8355) (record not subject to challenge); Warren v. Lusk, 16 Mo. 102
(1852) (record not subject to challenge); Wilcox v. Kassick, 2 Mich. 165
(1851) (record facts not subject to contradiction, but jurisdiction may be
challenged where record silent); Westcott v. Brown, 13 Ind. 83 (1859)
(record facts showing jurisdiction cannot be controverted); Downer v.
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Court held that record assertions of jurisdiction over the defen-
dant could be challenged in the enforcing court, reasoning that
a contrary rule would undermine D’Arcy. It is debatable
whether the Whitman rule should be considered one of federal
law. Federal full faith and credit requirements apply only if
the rendering court had jurisdiction, a general-law matter;
Whitman dealt with challenges to jurisdiction. Nonetheless,
state courts treated Whitman as having settled the issue.'®

For present purposes, it is the Court’s assumption of author-
ity over jurisdiction that is of interest, rather than others’ rec-
ognition of it. This assumption of authority was based on more
than just the background of federal full faith and credit law. In
fact, it reflected a broader development in general law.

Throughout most of the nineteenth century, federal courts
heard primarily diversity suits: general federal question juris-
diction did not exist until 1875." Just as the preeminence of
federal question jurisdiction today suggests that the essential
role of federal courts is to protect federal rights, the former
preeminence of diversity jurisdiction suggested that the federal
courts’ essential role was to protect non-residents from unfair
treatment by states. Thus, in D’Arcy, the Supreme Court ratio-
nalized jurisdictional challenges in terms of preventing unfair-
ness to non-residents, explaining:

It is a question of great stringency. If it be true that this
judgment has force and effect beyond the local jurisdiction
where it was rendered, joint debtors may be sued in any
numbers, and if one is served with process, judgment may be
rendered against all; by which means the debt will be estab-
lished: and ... this mode of proceeding against citizens of
other States and persons residing in foreign countries may
have operation in all parts of the world, and especially the
United States. If New York may pass such laws, and render

Shaw, 22 N.H. 277 (1851) (record jurisdictional facts are only prima facie
evidence); Foster v. Glazener, 27 Ala. 391 (1855) (record subject to chal-
lenge); Price v. Ward, 25 N.J.L. 225 (1855) (record subject to challenge).

181. 85 U.S. (18 Wall.) 457 (1873).

182. See Kingsbury v. Yniestra, 59 Ala. 320, 321 (1877); Isett v, Stuart,
80 Ill. 404, 409-10 (1875); Eager v. Stover, 59 Mo. 87, 88 (1875); Chunn
v. Gray, 51 Tex. 112, 114 (1879).

183. See Act of March 3, 1875, ch. 137, 18 Stat. 470.
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such judgments, so may every other State bind joint debtors
who 81‘es&ide elsewhere, and who are ignorant of the proceed-
ing.!

Around the time of D’Arcy, federal courts were developing a
constitutional rationale for this diversity-centered view of their
role. The emergent theory was that Article III conferred on
non-residents a right to adjudication in federal court, through
which they could obtain an unbiased view of the law.'® The
theory posited that federal courts should resolve diversity
cases “correctly,” without regard to state law or precedent.
Thus, in Rowan v. Runnels,”® the Court refused to follow a
recent Mississippi Supreme Court decision. The state court
decision had interpreted a state constitutional provision differ-
ently than had the United States Supreme Court in an even
earlier decision. Following its own prior decision, the Court
upheld a contract that had been entered into prior to the state
court decision, and under which it would be invalid. The Court
reasoned:

Undoubtedly, this court will always feel itself bound to re-
spect the decisions of the State courts, and from the time
they are made will regard them as conclusive in all cases
upon the construction given their own constitution and laws.

But we ought not to give them a retroactive effect, and
allow them to render invalid contracts entered into with
citizens of other States, which in the judgment of this court
were lawfully made. For, if such a rule were adopted and the
comity due to State decisions pushed to this extent, it is evi-
dent that the provision in the [Clonstitution of the United
States which secures to the citizens of another State the right
to sue in the courts of the United States, might become utter-
ly useless and nugatory.'®”’

Even more striking is Watson v. Tarpley.'® There, the
Court refused to apply a Mississippi statute that it found in-

184. D’Arcy v. Ketchum, 52 U.S. (11 How.) 165, 174 (1850).

185. See, e.g., Pease v. Peck, 59 U.S. (18 How.) 595, 599 (1855); Rowan
v. Runnels, 46 U.S. (6 How.) 134, 139 (1847). On the development of this
view, see TONY A. FREYER, HARMONY & DISSONANCE 45-100 (1981).

186. 46 U.S. (5 How.) 134 (1847).

187. Id. at 139.

188. 59 U.S. (18 How.) 517 (1855).
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consistent with general commercial law. To do so, it explained,
would deprive litigants of a constitutional right:

The general commercial law being circumscribed within no
local limits, nor committed for its administration to any pecu-
liar jurisdiction, and the Constitution and laws of the United
States having conferred upon the citizens of the several
States, and upon aliens, the power or privilege of litigating
and enforcing their rights acquired under and defined by the
general commercial law, before the judicial tribunals of the
United States, it must follow by regular consequence, that
any state law or regulation, the effect of which would be to
impair the rights thus secured, or to devest the federal courts
of cognizance therefor, in their fullest acceptation under the
commercial law, must be nugatory and unavailing.'*

The common-law power to determine and apply general law
thus became a constitutional obligation to protect non-resident
rights.

A link between the emerging jurisprudence of diversity and
the Court’s emerging role in jurisdiction can be seen in Wil-
liamson v. Berry,” a case contemporary with D’Arcy that
dealt with subject matter jurisdiction. Berry involved a life
beneficiary under a testamentary trust which held land. The
beneficiary had been unable to support his family on the rents
and profits, and petitioned the New York legislature for per-
mission to sell some of the property. The legislature passed a
series of private acts granting permission to sell upon consent
of the Chancellor. The Chancellor (John Kent) subsequently
authorized sale of some of the property; the proceeds were to
be used to pay the beneficiary’s debts and any surplus was to
be held in a fund for support of the beneficiary’s children. The
beneficiary sold part of the property to a creditor, who later
transferred it to others.' After the beneficiary’s death his
children (who would have taken the property in fee under the
will establishing the trust) instituted a series of lawsuits chal-
lenging the disposition of the property.'” Berry was one of

189. Id. at 521.

190. 49 U.S. (8 How.) 495 (1850).
191. Id. at 497-506.

192. Id. at 505-11.
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these suits; it was a federal court ejectment action by the
beneficiary’s daughter against one of the later purchasers. The
main issue was whether the Chancellor had had subject matter
jurisdiction to authorize the sale of the property for the pur-
pose of satisfying the beneficiary’s debts.'® _
The Supreme Court held that the Chancellor had lacked
such jurisdiction. It first considered whether the plaintiff could
collaterally attack the chancery decree for lack of jurisdiction,
and determined that she could. Apparently viewing jurisdiction
as a univocal concept, the Court relied on the “settled rule in
jurisprudence, that the jurisdiction of any court exercising
authority over a subject matter may be inquired into in every
. other court, when the proceedings in the former are relied
upon, and brought before the latter, by a party claiming the
benefit of such proceedings.””® As authority for the rule, it
cited cases allowing collateral challenges to personal jurisdic-
tion over non-residents.' '
The Court then expansively construed its authority to decide
jurisdiction questions, and disregarded rulings of the New
York Court of Appeals that had upheld the Chancellor’s ju-
risdiction. As it explained,

we cannot admit that the rule hitherto observed in the court,
of recognizing the judicial decisions of the highest court of
States upon State statutes relative to real property as part of
local law, comprehends private statutes or statutes giving
special jurisdiction to a State court for the alienation of pri-
vate estates . . . . Whatever a court in a State may do in such
a case, its decision is no part of local law.'*

Deciding the issue for itself, the Court found that the Chancel-
lor had not had jurisdiction.

Not only does the case show the assertion of Supreme Court
authority over jurisdiction, it also raises the question of the
basis of such authority. The importance of the question is
heightened by the fact that, unlike as in the treatment of in-
ternational jurisdiction, the Court’s assumption of authority

193. Id. at 540.
194. Id.

195. Id. at 541-42.
196. Id. at 542.
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here limited the power of a state (i.e., to determine the juris-
diction of its courts). A dissent argued that the Court was ar-
rogating to itself a power nowhere found in the Constitution or
federal laws, and one that had no evident limits."” As we
shall see, this problem of the basis of authority recurred as the
Court’s authority over jurisdiction expanded.

B. The Supreme Court and Corporations

Corporations have posed special problems for the law of
jurisdiction. The traditional common-law rule was that a corpo-
ration could be served with process only by service on its prin-
cipal officer and only within the territory of the chartering
state.”® The rule seems also to have functioned as a general-
law rule of judgment recognition, so that a judgment entered
without in-state service on a principal officer lacked jurisdic-
tion (in the international sense) and was unenforceable else-
where,"”

The traditional rule was based on a conflicts approach that
treated corporations as legal artifacts, existing only by virtue
of state law. Because state law could have no efficacy outside
the state, it followed that an officer’s status “would not accom-
pany him, when he moved beyond the jurisdiction” whose laws
conferred the status on him.?*® It might even be thought to
follow that the corporation could not exist outside that state.
This conceptualism might have been adequate for a regime in
-which most corporations were municipal corporations, or even
private corporations operating roads and bridges in the state of
incorporation.®® But it lost plausibility when corporations

197. Id. at 564-65 (Nelson, J., dissenting).

198. See, e.g., Moulin v. Trenton Mut. Life & Fire Ins. Co., 24 N.J.L.
222, 244 (1853), affd, 25 N.J.L. 57 (1855); see generally EDWIN M. Dobb,
AMERICAN BUSINESS CORPORATIONS UNTIL 1860, at 51 (1954).

199. S.F.D., Note to Article II, Containing the Opinion of Mr. Justice
Thompson, in the Case of the W.M. Co., Against the Etna Insurance Com-
pany, 10 AM. JURIST & L. MAG. (n.s.) 414, 417-19 (1843). Justice Story’s
treatise on conflicts says nothing about jurisdiction over corporations. :

200. McQueen v. Middletown Mfg. Co., 16 Johns. 5, 7 (N.Y. 1819).

201. See William F. Cahill, Jurisdiction Over Foreign Corporations and
Individuals Who Carry on Business Within the Territory, 30 HARV. L.
REv. 676, 687 (1917).
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chartered for insurance, banking and commercial purposes be-
gan to conduct extensive business interstate.””

In mid-century, the Supreme Court developed a new ap-
proach that could accommodate activity by corporations outside
the state of incorporation. The conflicts rules that emerged
were rules of general law, but they were rules which the Court
assumed the power to announce, and that were, at least de
facto, authoritative.

1. The General Law of Corporations

‘The new conflicts approach was based on the principle of
comity.>® State courts contributed to its development, but the
approach received definitive expression by the Supreme Court
in Bank of Augusta v. Earle.*

Bank of Augusta was a diversity case. It dealt with the va-
lidity of business contracts entered into by foreign corpora-
tions. Corporate contracts executed in the state of incorpora-
tion were regularly enforced in other states. However, con-
tracts executed within those other states were more problemat-
ic. While the business world seemed to take the enforceability
of such contracts for granted,® the Virginia decision, Bank of
Marietta v. Pindall,*™ had raised some doubts. The objection-
able contracts in Pindall had related to banking, a heavily
regulated domestic business; it was Virginia’s policy to prevent
in-state banking operations by corporations not chartered un-
der state law.?”’

Bank of Augusta, too, involved local contracts of foreign
banking corporations. In the original proceeding, the Circuit
Justice had gone beyond the Virginia decision and sweepingly

202. Joseph J. Kalo, Jurisdiction as an Evolutionary Process: The De-
velopment of Quasi in Rem and in Personam Principles, 1978 DUKE L.J.
1147, 1169-70. '

203. See generally GERALD C. HENDERSON, THE POSITION OF FOREIGN
CORPORATIONS IN AMERICAN CONSTITUTIONAL Law 36-49 (1918).

204. 38 U.S. (13 Pet.) 519 (1839). ‘

205. DODD, supra note 198, at 54; Bank of Augusta, 38 U.S. (13 Pet.)
at 561 (argument of Daniel Webster).

206. 23 Va. (2 Rand.) 465 (1824); see also Pennington v. Townsend, 7
Wend. 276 (N.Y. 1831).

207. Pindall, 23 Va. (2 Rand.) at 474.
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held that no corporation had any power to contract outside the
state of incorporation.”® The decision, in the words of Justice
Story, “frightened half the lawyers and all the corporations of
the country out of their proprieties.”™ On appeal, the Su-
preme Court reversed. In doing so, it laid down a framework
for recognizing contracts of foreign corporations.

The Court began by dismissing conceptual objections to the
possibility of corporate transactions outside the chartering
state. In highly quotable language, it accepted an extreme
version of the common-law theory of corporations:

It is very true that a corporation can have no legal exis-
tence out of the boundaries of the sovereignty by which it is
created. It exists only in contemplation of law, and by force of
the law; and where that law ceases to operate, and is no
longer obligatory, the corporation can have no existence. It
must dwell in the place of its creation, and cannot migrate to
another sovereignty.?

But the Court nonetheless held that a corporation’s “residence
in one state creates no insuperable objection to its power of
contracting in another.”” A natural person can enter into
contracts in another state through agents; so, too, can corpora-
tions. Moreover, the Court noted, each state that had ad-
dressed the issue had concluded that foreign corporations could
sue in its courts.”® Thus, states had implicitly accepted the
existence of local activity by foreign corporations.

Yet this established only the possibility of a corporation
entering into enforceable contracts out of state. The question
remained whether such contracts would in fact be al-
lowed—whether a foreign corporation’s power to contract
would be given effect in the place of the transaction. This
seemed an issue of comity. As the Court explained:

208, Bank of Augusta, 38 U.S. (13 Pet.) at 585.

209. DoDD, supra note 198, at 56 (quoting Letter from Joseph Story to
Charles Sumner (June 17, 1838)).

210. Bank of Augusta, 38 U.S. (13 Pet.) at 588.

211. Id

212. E.g., Williamson v. Smoot, 7 Mart. 31, 32 (La. 1819); Portsmouth
Livery Co. v. Watson, 10 Mass. 91, 92 (1813); Bank of Marietta v.
Pindall, 23 Va. (2 Rand.) 465, 471-72 (1824).
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Every power . .. which a corporation exercises in another
state, depends for its validity upon the laws of the sovereign-
ty in which it is exercised; and a corporation can make no
valid contract without their sanction, express or implied. And
this brings us to the question which has been so elaborately
discussed; whether, by the comity of nations and between
these states, the corporations of one state are permitted to
make contracts in another.”*

Had the Court stopped at this point, the opinion would have
been unexceptional and gone little beyond existing case law. It
would merely have extended Story’s conflicts theory to corpora-
tions and left to the states the authority to decide when comity
would be accorded. Instead, the Court proceeded to decide the
issue for itself.

In doing so, the Court presumed that every state recognizes
the power of out-of-state corporations to contract within that
state. This presumption—a new one—was said to be justified
by the nature of the United States and the needs of commerce:

The intimate union of these states, as members of the same
great political family; the deep and vital interests which bind
them so closely together; should lead us, in the absence of
proof to the contrary, to presume a greater degree of comity,
and friendship, and kindness towards one another, than we
should be authorized to presume between foreign na-
tions . . . . [Tlhe history of the past, and the events which are
daily occurring, furnish the strongest evidence that they have
adopted towards each other the laws of comity in their fullest
extent. Money is frequently borrowed in one state, by a corpo-

213. Bank of Augusta, 38 U.S. (13 Pet.) at 589. The force of the argu-
ment can be appreciated by comparison with Bank of Marietta v. Pindall,
23 Va. (2 Rand.) 465 (1824), the Virginia case that had cast doubt on
the enforceability of in-state contracts by foreign corporations. On the
issue of the power of a foreign corporation to sue, even the Pindall court
agreed that:

Every argument in favor of entertaining, in our Courts,
suits by corporations created by the laws of a country not form-
ing part of the American confederacy, applies with double force
to corporations of our sister States. It is rendered doubly neces-
sary by the intimacy of our political union, and by the freedom
and frequency of our commercial intercourse.

Id. at 473-74.
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ration created in another. The numerous banks established
by different states are in the constant habit of contracting
and dealing with one another. Agencies for corporations en-
gaged in the business of insurance and of banking have been
established in other states, and suffered to make contracts
without any objection on the part of the state authorities.
These usages of commerce and trade have been so general
and public, and have been practiced for so long a period of
time, and so generally acquiesced in by the states, that the
court cannot overlook them when a question like the one
before it is under consideration.?**

As additional justification, the Court pointed to the universal
recognition of foreign corporations’ power to sue, and to state
statutes and a federal statute which seemed to presume the
general validity of contracts entered into by foreign corpora-
tions.?"®

Of course, as the Court recognized, a state might decline to
recognize some or all contracts entered into by foreign corpora-
tions.?’® But the determination had to be clear; in the event
of silence, the presumption of comity would operate.?”’ In the
case at hand, the Court found insufficient evidence that Ala-
bama policy prohibited business transactions by out-of-state
banks.*® Thus, comity would be presumed to have been ex-
tended, and the contracts were enforceable.

There are several important aspects to the Court’s opinion.
First, the Court assumed that it had the power to enforce the
presumption and find that comity had been extended in the
case at hand. This subtly changed the character of general law
and the role of federal courts. Previously, the Court had sup-
posed that it could apply general commercial and jurisdiction
law in diversity cases. But to do so was not to apply state law
or implement state policy—it was merely to apply internation-
al norms based on established practice.?”® Moreover, applying

214. Bank of Augusta, 38 U.S. (13 Pet.) at 590-91.

215. Id. at 591,

216. Id. at 591-92.

217. Id. at 592.

218. Id. at 594,

219. In matters of foreign judgment enforcement, federal courts did not
have to decide whether a state would recognize the judgment as a mat-
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that law in theory affected only private interests—for example,
a judgment debtor’s title to property. Enforcing the presump-
tion of comity for corporate contracts was different. As Justice
Story had emphasized, the comity of the law of conflicts is the
comity of states, not courts, and to extend or not extend comity
is to implement state policy.” For this reason, comity was
not ordinarily understood as something capable of being ex-
tended on behalf of a state by a court unconnected with the
state. Yet, under Bank of Augusta, federal courts were autho-
rized to do precisely that; the result would be the federal deter-
mination of each state’s positive law.

For this reason, and because recognition of foreign banking
contracts seemed a matter for the state legislature, the dis-
senting Justice argued that the new conflicts approach was a
usurpation of power.”' In his opinion, the Court could en-
force the rule of comity regarding corporations only if the Con-
stitution authorized it to do so;*** however, the Constitution
did not authorize such conduct. The Court, for its part,
brushed aside the issue with the rhetorical question, “upon
what grounds could this Court refuse to administer the law of
international comity between these states?” Yet the unstat-
ed-assumption was that this law of comity was something for it
to “administer.”

Second, the rule announced was new and immediately au-
thoritative. The rule had been absent from prior case law but
prevalent afterwards, and state courts viewed the status of
corporate contracts as having been settled by Bank of Augus-
ta.® Of course, there was nothing new in the Court’s an-
nouncement of rules of general law. For instance, the Court did

ter of comity, since the Full Faith and Credit Clause generally required
the state to do so. See supra section IV.A.

220. STORY, supra note 135, § 23, at 24, §38, at 37.

221. Bank of Augusta, 38 U.S. (13 Pet.) at 601 (McKinley, J., dissent-
ing).

222. Id. at 600 (McKinley, J., dissenting).

223. Id. at 590.

224. See, e.g., Union Branch R.R. v. East Tenn. & Ga. R.R., 14 Ga.
327, 841-42 (1853); Ducat v. City of Chicago, 48 Ill. 172, 177 (1868);
Land Grant Ry. & Trust Co. v. Board of County Comm’rs, 6 Kan. 245,
253 (1870); Kennebec Co. v. Augusta Ins. & Banking Co., 72 Mass. 204,
208, 6 Gray 17, 18 (1856).
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just that in Swift v. Tyson.® Nor was the Court’s methodolo-
gy unusual. It purported to base the rule on the custom and
practice of states and on considerations of the needs of com-
merce.” Nor was it unusual for the rules of general law an-
nounced by the Court to be authoritative de facto. But the gen-
eral-law rule developed in this case was different in that it was
a rule that significantly affected, even determined, state law
and policy.

2. The General Law of Jurisdiction over Corporations

If a corporation, as a matter of comity, could do business in
another state and bring suit in that state, it would seem to
follow that it ought to be subject to suit in that state. While
the conceptual objection could be raised that a foreign corpora-
tion cannot be within the territory of the state subjecting it to
suit, courts rejected or disregarded that objection and almost
unanimously held that foreign corporations, in principle, were
amenable to suit. Said one court in an early case:

[T]f, upon principles of law or comity, corporations created in
one jurisdiction are allowed to hold property and maintain
suits in another, it would be strange indeed if they should
not also be liable to be sued in the same jurisdiction. If we
recognize their existence for one purpose, we must also for
the other. If we admit and vindicate their rights, even-hand-
ed justice requires that we also enforce their liabilities.?’

225. 41 U.S. (16 Pet.) 1 (1842).

226. Cf. Bushel v. Commonwealth Ins. Co., 15 Serg. & Rawle 173, 176-
77 (Pa. 1827):

There was a time when it was supposed that no suit could be
entertained against them, unless upon an express contract under
the seal of the corporation. It is now held, that they are liable
in trespass, and in case, upon an implied contract . ... This
change in the law has arisen from a change of circumstances,
from that silent legislation by the people themselves, which is
continually going on in a country such as ours, the more whole-
some, because it is gradual, and wisely adapted to the peculiar
situation, wants and habits of our citizens.

227. Libbey v. Hogdon, 9 N.H. 394, 396 (1838). See also Warren Mfg.
Co. v. Etna Ins. Co., 29 F. Cas. 294, 299 (C.C.D. Conn. 1837) (No.
17,206); North Mo. R.R. v. Akers, 4 Kan. 453, 469 (1868); Moulin v.
Trenton Mut. Life & Fire Ins. Co., 24 N.J.L. 222, 234 (1853), affd, 25
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The real problem with suing foreign corporations was serv-
ing process on them, and this difficulty was practical, not con-
ceptual. Statutes dispensing with personal service, and provid-
ing for attachment jurisdiction, might have been used so long
as they could be construed to apply to foreign corporations.”
But attachment jurisdiction was useful only if there was signif-
icant corporate property in the state, and this was unlikely for
insurance companies and many other interstate businesses. In
personam jurisdiction might be secured under statutes provid-
ing for service of process on domestic corporations™ or stat-
utes providing specially for service on a foreign corporation’s
agent in the state.” The problem, however, was that in light
of the traditional rule requiring service on a principal agent in
the state of incorporation, the statutory method might be
deemed constructive service only, thus leaving the judgment
unenforceable in other states for lack of jurisdiction.?

The process problem was solved in the same way that the
contract recognition problem was solved: through a new rule of
general conflicts law adapted to changed economic conditions.
Yet unlike as in Bank of Augusta, there was little custom and
practice on which to base such a rule. Thus, courts had to turn
to considerations of reasonableness and natural justice. In
Moulin v. Trenton Mutual Life & Fire Insurance Co.** for
example, the Supreme Court of New Jersey considered the en-
forceability of a judgment, rendered by a New York court
against a New Jersey corporation, in which process had been
served in New York on the corporation’s president. The New
Jersey court concluded that, if the mode of service did not
violate precepts of natural justice, it would be enforceable in
other states.?®® On the controlling issue:

N.J.L. 57 (1855); Bushel, 15 Serg. & Rawle at 176; Day v. Essex County
Bank, 13 Vt. 97, 101 (1841).

228. Compare McQueen v. Middletown Mfg. Co., 16 Johns. 5 (N.Y.
1819) (refusing to apply statute to corporations) with Bushel, 15 Serg. &
Rawle at 173 (applying statute to corporations).

229. E.g., Libbey, 9 N.H. at 394,

230. Warren Mfg., 29 F. Cas. at 298; Moulin, 24 N.J.L. at 234.

231. S.F.D,, supra note 199, at 417-19.

232. 24 N.J.L. 222 (1853), affd, 25 N.J.L. 57 (1855).

233. Id. at 234.
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I am not prepared to say, that if [corporations] choose to
avail themselves of this privilege [of doing business in anoth-
er state], natural justice will be violated by subjecting their
officers and agents to the service of process on behalf of the
corporation they represent; on the contrary, I think natural
justice requires that they shall be subject to the action of the
courts of the states whose comity they thus invoke.?*

On the other hand, the court opined that:

where a corporation confines its business operations to the
state which has chartered it, a law of another state, which
sanctions the service of process upon one of its officers or
members accidentally within its jurisdiction is unreasonable,
and so contrary to natural justice and the principles of inter-
national law that the courts of other states ought not to sanc-
tion it,”*

Substantially the same solution was given by the Supreme
Court, but more elaborately, in Lafayette Insurance Co. v.
French.® In that case, a party sought enforcement of an
Ohio judgment against an Indiana corporation in the Federal
Circuit Court for Indiana. The Supreme Court, like the state
courts, easily disposed of the argument that corporations, be-
cause they are unable to move from state to state, cannot be
sued in other states. Tracking the approach of Bank of Augus-
ta, it reasoned that, since a corporation can sue in a foreign
state through an attorney, it can also defend there through

234. Id. See also Moulin v. Trenton Mut. Life & Fire Ins. Co., 25
N.J.L. 57, 62 (1855):
The simple inquiry is, whether the statute of the state of New
York, which authorizes the service of process in the mode adopt-
ed in this case, is so unreasonable, so contrary to natural justice
and the principles of natural law, that it ought not to be sanc-
tioned.

The utmost that can be said is, that it is a deviation from
the technical rule of the common law. The defendants were not
condemned unheard and without an opportunity of making de-
fence. The process was served precisely upon the officer and in
the mode that it would have been had the process been served
in this state.

235. Moulin, 24 N.J.L. at 234,
236. 59 U.S. (18 How.) 404 (1855).
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one. The real question, said the Court, was whether the corpo-
ration had been “bound to appear or suffer a judgment by
default.,”®’

Bank of Augusta had held that the Article IV Privileges and
Immunities Clause did not apply to corporations. Accordingly,
the Court said in Lafayette, a state might impose conditions on
a foreign corporation’s conduct of business in the state. An-
nouncing a new rule of comity, the Court held that any such
conditions “must be deemed valid and effectual” by other
states, so long as “they are not repugnant to the [Clonstitution
or laws of the United States, or inconsistent with those rules of
public law which secure the jurisdiction and authority of each
State from encroachment by all others, or that principle of
natural justice which forbids condemnation without opportuni-
ty for defence.” The condition imposed by Ohio was that
the corporation’s resident agent should be deemed its agent to
receive process in suits founded on contracts entered into in
the state. The Court held this condition to be neither unrea-
sonable nor inconsistent with any principle of international
law. Thus, the judgment was enforceable in courts. of other
states.

Just as the Court had done in Bank of Augusta, it an-
nounced in Lafayette new rules of general conflicts law—a new
principle of comity and a specific application of it. Further-
more, just as in Bank of Augusta, the rules were desirable
innovations, needed adaptations of conflicts law to changed
economic conditions. But there was an important difference:
Lafayette’s rule of comity did not purport to be based on actual
state practice; instead, it was an a priori rule of reasonable-
ness. Additionally, unlike the rule of Bank of Augusta, which
was framed as a presumption, the rule of Lafayette was framed
as a state obligation. Lafayette, even more than Bank of Augus-
ta, suggests a special law-determining role for the Court in
matters of general conflicts law, and even more strongly pro-
vokes the question of the Court’s authority to establish rules in
that domain. '

237. Id. at 407.
238. Id.
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C. The Supreme Court and Jurisdictional Rights

Pennoyer v. Neff” is commonly considered to be the case
that transformed the law of jurisdiction into federal constitu-
tional law.** As we shall see, though, it was only a transi-
tional opinion, an initial step toward constitutionalization. Yet
the common view is correct to the extent it treats the case as
marking a break with prior law. The character of the change
can best be appreciated by first examining Galpin v. Page
an earlier circuit court opinion by Justice Field that was prac-
tically a rehearsal for his opinion in Pennoyer.?*

1. Galpin and the New Natural Right

Galpin was a federal court ejectment action between compet-
ing claimants to a parcel of land. Defendant’s title derived
from a prior state judgment sale; plaintiff's from the persons
whose interests had purportedly been divested by that sale. On
appeal, but after the sale, the state supreme court held the
underlying judgment invalid because, inter alia, an out-of-state
.defendant had not properly been served with process.*® At
issue in the federal case was the extent to which the federal
court was required to presume that the state court had had
jurisdiction, since that issue determined the validity of
defendant’s title' to the land.** The federal court refused to
be bound by a state supreme court ruling in another case that
had greatly limited collateral jurisdictional challenges to the
record.”® Much of Justice Field’s opinion was dictum in
which he purported to restate the law of jurisdiction. The re-
statement contained major innovations.

The most significant innovation was a new rationale for the
unenforceability outside a state of a judgment rendered with-

239. 95 U.S, 714 (1877).

240. E.g., STEPHEN C. YEAZELL ET AL., CIVIL PROCEDURE 61 (3d ed.
1992).

241. 9 F. Cas. 1126 (C.C.D. Cal. 1874) (No. 5206).

242. On Justice Field’s development of a “Ninth Circuit law” that antic-
ipated Supreme Court developments, see Howard J. Graham, Justice
Field and the Fourteenth Amendment, 52 YALE L.J. 851, 882-87 (1943).

243. Galpin, 9 F. Cas. at 1127-30.

244. Id. at 1130-37.

245. Id. at 1137.
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out in-state service of process. As we have seen, such
unenforceability was a matter of customary conflicts law. Any
extra-territorial effect to a judgment was a matter of comity,
and states generally did not accord comity where there had
been no in-state service of process. Yet we have also seen fac-
tors at work tending to transform the law of jurisdiction into a
more inflexible body based on a priori conceptions. Field
helped further this transformation by reinterpreting the in-
state service requirement as a matter of natural right.

The innovation had some faint antecedents. In an 1851 opin-
ion, for example, a judge of the New York Court of Appeals
stated that a legislature might not be able to authorize judg-
ments without personal service of process:

I doubt whether such a judgment is of any force in the state
where it was rendered. Under our form of government it is
questionable, to say the least, whether the legislature can, in
any case, without an express license from the people, autho-
rize a judgment which shall operate in personam against a
defendant who neither appeared nor was in any way served
with process. That state must not boast of its civilization, nor
of its progress in the principles of civil liberty, where the
legislature has the power to provide that a man may be con-
demned unheard.*®

Yet, the judge seems to have viewed the constraint as a matter
of natural justice rather than a matter of natural right. His
ostensible concern was lack of notice and he intimated that the
people could authorize the questionable judgments. Field quot-
ed this language in Galpin, but went far beyond its natural
justice-based doubts. For Field, the requirement of in-state
service was a foundational principle of government which pro-
tected individuals from the illegitimate exercise of power. As
he explained, the requirement of in-state service (along with
related requirements for attachment jurisdiction) “is, in our
judgment, the true doctrine, and the only doctrine which is
consistent with any just protection to the citizens of other
states.”" The rules of jurisdiction were not contingent, but

246. Oakley v. Aspinwall, 4 N.Y. 513, 522 (1851).
247. Galpin, 9 F. Cas. at 1135 (emphasis supplied). In the Supreme
Court’s prior opinion in Galpin, Justice Field explained that a presump-
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rather, “essential to the protection of the rights of all citizens,
whether resident or non-resident of the state.”®

No such right had previously been urged as the foundation
for the law of jurisdiction and it is not surprising that Field
was silent about its nature and source. It is true (as Field
pointed out®®) that English common law had originally re-
fused to enter judgment against a defendant who did not ap-
pear. But it is implausible to infer from this a common-law
right to be free of involuntary judicial determinations. English
common law used powerful means to coerce appearance, in-
cluding the extreme sanction of outlawry and seizure of all
property. And even had such a right once existed, it was surely
lost when the common law recognized compulsory process.”
Even more important, English common law, which was con-
cerned with the rights of Englishmen, is an unlikely source for
a supposed right that mainly protects foreigners. English com
mon law was slow to recognize rights in aliens,®' ultimately
doing so only through its absorption of the law merchant.??

The putative right invoked by Field appears to be a product
of semantic fallacy. Recall that a central premise of jurisdic-
tional theory was the sovereign character of states and the
limitation of a state’s power to its territory. Each state has
exclusive power over persons within and no power over persons
without.” Field reinterpreted a state’s lack of extraterritori-
al power over an individual as a matter of the individual’s
inherent right against the state. This confuses two very differ-

tion against jurisdiction over persons beyond the reach of process is “es-
sential to the protection of parties without the territorial jurisdiction of a
court.” Galpin v. Page, 85 U.S. (18 Wall.) 350, 368 (1874).

248. Galpin, 9 F. Cas. at 1137.

249. Id. at 1133-34, 1137-38.

250. For an historical examination of English practices to induce or
compel the defendant’s participation, see Nathan Levy, Jr., Mesne Process
in Personal Actions as Common Law and the Power Doctrine, 78 YALE
L.d. 52 (1968).

251. “[TThere can be little doubt that, in the thirteenth and fourteenth
centuries, English law, reflecting insular prejudices, treated aliens as
almost, if not wholly, rightless.” 9 HOLDSWORTH, supra note 49, at 72.

252, Id. at 94-96.

253. Field's theory of sovereignty is set out more fully in Pennoyer v.
Neff, 95 U.S. 714, 721-23 (1877).
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ent legal relations.

Following Hohfeld, one can say that A has a power with re-
spect to B if A can alter the legal relations of B.* State A
has power over individual B, for example, if the courts of A can
enter a judgment affecting B’s rights and duties (for example,
with respect to C). According to nineteenth-century jurisdiction
theory, a state had power to affect the rights and duties of
persons within the territory, and no such power over persons
outside: the latter are (to use Hohfeld's term) immune from
having -their legal relations affected by the state.®® But an
immunity is not a right. A right of X against Y is a claim to
action or forbearance on the part of Y; it is the counterpart of a
duty owed by Y to X.

Incoherence results when a lack of state power to enter a
judgment against an individual (i.e., an immunity) is confused
with a right of the individual not to have a judgment entered
against him by the state. If an individual has such a right
against the state, it follows that the state has a duty not to
enter a judgment against him. But it makes sense to speak of
a state having a duty not to enter such a judgment only if the
state first has the power to do so. Thus, a consequence of
Field’s transformation of an immunity into a right is to invest
states with the very power that, by original hypothesis, they do
not have.

The incoherence, if not inconsistency, of Field’s new logic of
jurisdiction can be seen another way. The right in question
appears to be understood as a fundamental right—its signifi-
cance lies in its limitation on legislative power. But fundamen-
tal rights against states were generally understood to be rights
of citizens—those persons in an ongoing political relationship
with the state.® Hence, recognition of a right of non-resi-

254. See generally Wesley N. Hohfeld, Fundamental Legal Conceptions
as Applied in Judicial Reasoning, 26 YALE L.J. 710 (1917); Wesley N.
Hohfeld, Some Fundamental Legal Conceptions as Applied in Judicial
Reasoning, 23 YALE L.J. 16 (1913).

255, Cf. Arthur L. Corbin, Legal Analysis and Terminology, 29 YALE
L.J. 163, 170 (1919) (“If a citizen of Connecticut has no land, goods, or
business in New York he has an immunity from taxation there. The
State of New York has a disability (no power) to tax in such a case.”).

256. See, e.g., Bartemeyer v. Iowa, 85 U.S. 129, 137-41 (1873) (Field,
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dents entails recognition of a political relationship, at the very
least analogous to citizenship, between non-residents and the
state. But to say this implies that (contrary to fundamental
premises) the state does have some sovereignty over non-resi-
dents. The theories of exclusive sovereignty and of a funda-
mental right to be free of judgments entered by foreign states
cannot be consistently maintained.”®” To be tenable, the pos-
tulated new right demands radical alteration of the underlying
political model.

Field never clarified his views on the nature of the supposed
jurisdictional right. Thus, it is hard to know his views on its
substance. It seems, however, that Field’s belief in this right
was tied to a view of judgments as having two aspects: deter-
mination of obligations and enforcement. For Field, the deter-
mination of obligation may have been a suspect activity, legiti-
mate only as a prelude to enforcement.” Wariness of judicial
determinations of obligation might lead to a belief in a right to
be free of them, or at least to be free of determinations not
directly linked with enforcement. Because a judgment rendered
against a person who cannot be served with process (and who
has no property in the state) is unenforceable by the state, it
might seem an unnecessary determination, and thus “an arbi-
trary declaration . .. as to the liability of a party over whose
person and property [the court] had no control.”®® Such a
judgment could have no legitimate use.

Basing jurisdictional rules on fundamental rights had impor-
tant ramifications. Since fundamental rights are inherent limi-
tations on government, it followed that it was not “within the
competency of the legislature to invest its tribunals with au-
thority” over non-resident individuals who had not been served

J., concurring); Slaughterhouse Cases, 83 U.S. (16 Wall.) 36, 97-98, 106
(1872) (Field, J., dissenting).

257. Jurisdiction is not the only area in which Justice Field tried to
extend inherent rights to non-citizens, even aliens. See In re Ah Fong, 1
F. Cas, 213 (C.C.D. Cal. 1874) (No. 102); see also Ho Ah Kow v. Nunan,
12 F. Cas. 252 (C.C.D. Cal. 1879) (No. 6546).

258. This outlook was probably fostered by the common law’s unfamil-
iarity with judgments that merely determine rights. See Dodd, supra note
158, at 429. -

259, Galpin v. Page, 9 F. Cas. 1126, 1133 (C.C.D. Cal. 1874) (No.
5206).
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with process.?® A statute that purported to do so would not
be “a legitimate exercise of legislative power.”' In Galpin
itself, that conclusion justified the rule of general law invoked:
in collateral attacks on state judgments, there could be no pre-
sumption of jurisdiction over a non-resident. It also justified
disregard of the state court decision to the contrary.*?

The new approach raised a further question. Non-residents
could be protected from improper exercises of jurisdiction in
other states through refusal to enforce the judgment. This
protection had always been-available under general law. Yet, if
a fundamental right is involved, the non-residents should have
protection within the state purporting to exercise jurisdiction.
How could this be done? This question was addressed in
Pennoyer.

2. Pennoyer and the New Jurisprudence of Jurisdiction

Pennoyer, like Galpin, took a novel view of jurisdiction as
involving fundamental rights and inherent limits to state au-
thority.”® For example, the Court described the rule requir-

260. Id. at 1135. Thus, in the case at hand:
[Slo far as the statute authorizes, upon such substituted service,
a personal judgment against a non-resident except as a means of
reaching property situated at the time within the state, or affect-
ing some interest therein, or determining the status of the plain-
tiff with respect to such non-resident, it cannot be sustained as a
legitimate exercise of legislative power.
Id. at 1133. An earlier case suggesting such a limitation was Beard v.
Beard, 21 Ind. 321, 327.28 (1864) (stating that “a State [cannot] give its
laws or jurisdiction extraterritorial operation upon Citizens or property of
another State”).

261. Galpin, 9 F. Cas. at 1133,

262. Id. at 1133-34.

263. Pennoyer v. Neff, 95 U.S. 714, 726-27, 732 (1877). For similar
readings of Pennoyer, see Harold S. Lewis, Jr., The Three Deaths of
“State Sovereignty” and the Curse of Abstraction in the Jurisprudence of
Personal Jurisdiction, 58 NOTRE DAME L. REv. 699, 704-05 (1983) (noting
“{tlhe majority’s underlying focus on private rights”); Wendy C. Perdue,
Sin, Scandal, and Substantive Due Process: Personal Jurisdiction and
Pennoyer Reconsidered, 62 WASH. L. REV. 479, 502-08 (1987) (“The basic
premise of the opinion is that there are limitations on state power that
are simply inherent in the nature of government.”); Allan R. Stein, Styles
of Argument and Interstate Federalism in the Law of Personal Jurisdic-
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ing in-state service of process, or else limitation of the judg-
ment to the property attached, as “the only doctrine consistent
with proper protection to citizens of other States.”* Yet the
change in rationale was obscured by the Court’s professing
only to follow established rules “of public law.”** Nonethe-
less, examination shows that the Court was announcing some-
thing new. ,

First, it took pains to clarify what it was not holding. “To
prevent any misapplication of the views expressed in this opin-
ion,” it explained:

[W]e do not mean to assert, by any thing [sic] we have said,
that a State may not authorize proceedings to determine the
status of one of its citizens towards a non-resident, which
would be binding within the State, though made without
service of process or personal notice to the non-resident.?*

Nor did it “mean to assert” that a state could not condition a
partnership’s, association’s or corporation’s doing business in a
state on the latter’s subjecting itself to the jurisdiction of state
courts. But these were all uncontroversial propositions under
prior law. If the Court had not thought it was announcing a
new principle that cast doubt on these rules, there would have
been no need for clarification.

Second, the requirement of in-state service was now ex-
plained as a logical deduction. Supposedly it followed inexo-
rably from two principles stating inherent limitations on gov-
ernment: that “every State possesses exclusive jurisdiction and
sovereignty over persons and property within its territory,” and
that “no State can exercise direct jurisdiction and authority
over persons or property without its territory.”™ In Story’s
and Huber’s system, by contrast, these principles of sovereign-
ty were not axioms from which rules of jurisdiction could be
derived, but simply the background for a comity-based law of

tion, 65 TEX. L. REV. 689, 706 (1987) (noting that Pennoyer preserved the
right of out-of-state residents “to be free from ultra vires state authori-
ty”).

264. Pennoyer, 95 U.S. at 726.

265. Id. at 730.

266. Id. at 734.

267. Id. at 722,
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jurisdiction. Story’s and Huber’s system rejected a priorism,
maintaining instead that rules of jurisdiction emerged from the
practice of states.

This a priorism continued tendencies visible in prior cases.
Its consequence was to make unacceptable any jurisdictional
practice that deviated from the axioms. Unfortunately, the
traditional comity-based rules, such as the ones concerning
divorce jurisdiction and jurisdiction over foreign corporations,
did precisely that. That is why the Court had to reaffirm their
legitimacy. The price of this reaffirmance, however, was that
they became unprincipled exceptions to the basic rules of juris-
diction, rather than basic rules of jurisdiction themselves.?®

Third, comity and state practice could no longer contribute
to the formation of jurisdictional rules. Evidence that states
were relaxing traditional restraints would not show the gener-
al law to be in transition and new customary rules emerging.
Instead, it would demonstrate widespread abuse that had to be
stopped. It was wholly irrelevant to the Court that the jurisdic-
tional practice challenged in Pennoyer——attachment of property
after the commencement of the suit—was, as demonstrated by
the dissent, consistent with “the long established practice un-
der the statutes of the States of this Union.”® Since it vio-
lated a deduction from the axioms, it contravened natural
right.

Fourth, the rule announced—that attachment jurisdiction
requires attachment of the property at the outset of the law-
suit—makes little sense except on a theory that violation of the
rule would infringe fundamental rights.?® The Court ex-

268. This illustrates the point made by Professor Hazard that the
Court’s axioms are useless for deciding cases. Hazard, supra note 98, at
265. '

269. Pennoyer, 95 U.S. at 737 (Hunt, J., dissenting).

270. Professor Hazard has argued, Hazard, supra note 98, and some
other scholars have concurred, see, e.g., John N. Drobak, The Federalism
Theme in Personal Jurisdiction, 68 Iowa L. REv. 1015, 1028-29 (1983),
that the Court’s real concern in adopting the rule was that of assuring
notice to the out-of-state defendant. This is unlikely, since the Court
contented itself with assuming that seizure of property will notify the
defendant of suit—an assumption that the very facts of the case show to
be implausible. The Court’s entire discussion is focused on the theory of
jurisdiction; the reference to attachment as a form of notice is little more
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plained that the power to adjudicate a defendant’s obligations,
at least in quasi in rem proceedings, derives from the ability to
enforce the judgment.?! On this view, unless property is at-
tached at the outset of the suit, there is no assurance that the
judgment can be enforced; and if so, the adjudication would be
useless and thereby violate defendant’s rights.?? The rule
thus prevents illegitimate adjudication detached from enforce-
ment proceedings.

Finally, and most telling, is the Court’s discussion of legisla-
tive power. As in Galpin, the Court concluded that judgments
entered in violation of the right were inherently invalid and
that state legislatures lacked the authority to permit them:

[I)f the court has no jurisdiction over the person of the defen-
dant by reason of his non-residence, and, consequently, no
authority to pass upon his personal rights and obligations; if
.the whole proceeding, without service upon him or his ap-
pearance, is coram non judice and void; if to hold a defendant
bound by such a judgment is contrary to the first principles
of justice, it is difficult to see how the judgment can legiti-
mately have any force within the State.... [Ilt [is] begin-
ning to be considered, as it always ought to have been, that a
judgment which can be treated in any State of this Union as
contrary to the first principles of justice, and as an absolute
nullity, because rendered without any jurisdiction over the
party, is not entitled to any respect in the State where ren-
dered.””

This conclusion was obviously unprecedented; the Court la-
mented that such invalidity “always ought to have been” recog-
nized, but admitted that it had not.

than an aside.

271. Pennoyer, 96 U.S. at 723, 728, 731. But what of actions in perso-
nam, which do not presuppose the existence of property within the state?
A hint of the Court’s distrust of any adjudication detached from enforce-
ment may be reflected in its curious reference to suits “merely” in perso-
nam, id. at 727, and suits that “involve[] merely a determination of the
personal liability of the defendant,” id. at 733.

272. Cf. Dodd, supra note 158, at 429 (describing the view that “a
judgment for the plaintiff is necessarily something to be enforced and
that a state which is physically impotent to enforce its judgment should
be treated as legally incompetent to adjudicate”).

273. Pennoyer, 95 U.S. at 732,
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Because the Court’s innovations were not emphasized, the
dissenting judge failed to appreciate them. Justice Hunt ap-
proached the law of jurisdiction traditionally, as a part of the
law of conflicts. He did not discuss any fundamental right
limiting the authority of a state to exercise jurisdiction. To the
contrary, Justice Hunt concluded that the only inherent limita-
tion on rules of jurisdiction was the obligation to afford notice
and opportunity to defend: “if reasonable notice [is] given, with
an opportunity to defend when appearance is made, the ques-
tion of power will be satisfied.”* Thus, his dissent empha-
sized that the mode of asserting attachment jurisdiction was
well established in American law and afforded reasonable no-
tice. Yet, that conclusion, even if undisputable, was irrelevant
since the Court’s holding was based on a supposed violation of
fundamental rights.

The new theory of jurisdiction demanded a new theory to
account for the Court’s role. Prior cases had begun to invest
the Court with authority to develop rules of comity in the gen-
eral law of jurisdiction. But the law of jurisdiction was now
based on fundamental rights, rather than on comity in inter-
state relations; the Court did not yet have a special responsi-
bility to protect such rights. The Court, though, seemed to
believe it must have an authoritative role in this area. The
evidence was unmistakable—as Justice Hunt indirectly showed
at length—that states were violating the fundamental rights of
non-residents, and that state courts would not protect those
rights. If there was to be any protection, it would have to come
from the Supreme Court. Thus, the right would have to be one
that the Court had authority and responsibility to protect.

In dictum, the Court addressed the question of how a viola-
tion of the right could be challenged in the rendering state. Its
answer was to construe the right as an aspect of due process of
law under the Fourteenth Amendment. As the Court ex-
plained:

Whatever difficulty may be experienced in giving to those
terms [i.e., “due process of law”] a definition which will em-
brace every permissible exertion of power affecting private
rights, and exclude such as is forbidden, there can be no

274. Id at 748 (Hunt, J., dissenting).
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doubt of their meaning when applied to judicial proceedings.
They then mean a course of legal proceedings according to
those rules and principles which have been established . . .
for the protection and enforcement of private rights . . .. [I}f
that involves merely a determination of the personal liability
of the defendant, he must be brought within its jurisdiction
by service of process within the State, or by his voluntary

appearance.’”

The inclusion of in-state service as a requirement of due
process was novel. Very likely, it was facilitated by the habitu-
al confusing of notice, which was a traditional due process
concern, with jurisdiction, which was not. Yet the treatment of
a jurisdictional rule as a matter of due process was un-
precedented nonetheless.” Since the Court was the final au-
thority on matters of constitutional law, it could be the final
authority on matters of jurisdiction as well.

V. THE CONSTITUTIONALIZATION OF PENNOYER

Pennoyer—surprisingly from today’s perspective—was long
regarded as a decision about natural justice and international
jurisdiction. For example, an 1883 article on the enforcement
of judgments by Thomas Cooley, the preeminent constitutional
scholar, cited the decision only for the traditional rules that
out-of-state service of process would be a violation of a state’s
sovereignty and that a quasi in rem judgment is not enforce-
able outside the rendering state.?” The article nowhere refers
to Pennoyer as a constitutional decision. In fact, Cooley seems
to have rejected Pennoyer’s constitutional dictum; he adhered
to the traditional view that a judgment obtained without per-
sonal service might be invalid outside the state but valid with-
in.?® As late as 1898, a Harvard Law Review article on per-

275. Id. at 733.

276. See generally Whitten, supra note 5.

277. Thomas M. Cooley, The Remedies for the Collection of Judgments
Against Debtors Who Are Residents or Property Holders in Another State,
or Within the British Dominions, 22 AM. L. REG. (n.s.) 697, 701 (1883).

278. Id. at 702. This is all the more striking because the Supreme
Court in Pennoyer relied on Cooley’s treatise, Constitutional Limitations,
for the dictum that a judgment rendered without service of process con-
travenes due process and is unenforceable within the rendering state.
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sonal jurisdiction was citing Pennoyer, not for any constitution-
al pronouncement, but only for the proposition that “[ilt is a
principle of natural justice that a judgment cannot be rendered
without giving an opportunity for defence, and that service of
process within the State is necessary to give jurisdiction in an
action in personam.”®

These scholarly treatments reflected the state of the law.
For nearly forty years, courts, including the Supreme Court
and even including Justice Field, largely failed to treat
Pennoyer as a constitutional decision.” Instead, they treated
it as a decision about natural justice and international law,
and persistently distinguished between the enforceability of a
judgment in a state and its enforceability without. It was not
until the Supreme Court’s decision in Riverside & Dan River
Cotton Mills v. Menefee,® nearly forty years after Pennoyer,
that the case’s status as a constitutional decision was retro-
actively confirmed.??

A. Pennoyer as a Non-constitutional Decision

In the four decades after Pennoyer, many Supreme Court
cases dealt with state court jurisdiction. Some arrived from the
lower federal courts, others from state courts. To appreciate
the role the Constitution played in jurisdiction law, it is best to
examine the two categories separately.

1. Diversity Cases and General Law

Many of the diversity cases involved challenges to state
statutes authorizing jurisdiction without in-state service of
process. The Court did not invalidate any of those statutes;

Pennoyer, 95 U.S. at 734.

279. Edward Q. Keasbey, Jurisdiction QOver Foreign Corporations, 12
HARv. L. REv. 1, 2 (1898).

280. For an early case that does treat Pennoyer as a constitutional
decision, see Eliot v. McCormick, 10 N.E. 705, 709-10 (Mass. 1887) (citing
Pennoyer and noting that the Fourteenth Amendment is violated if de-
fendant does not appear nor is personally served).

281. 237 U.S. 189 (1915).

282, Id. at 193-94 (noting that Pennoyer established the doctrine that
“the Courts of one State cannot, without a violation of the due process
clause, extend their authority beyond their jurisdiction”).
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instead, it held them inapplicable in federal court. For exam-
ple, in Insurance Co. v. Bangs® the first significant post-
Pennoyer decision, a state court judgment against a non-resi-
dent minor had been rendered without service of process.”* A
statute had permitted service instead on the minor’s in-state
guardian.®® The Supreme Court refused federal court en-
forcement. Justice Field, without citing Pennoyer, said of the
statute that it:

does not change the necessity of service of process upon the
defendants in a case before a court of the United States
where a personal contract alone is involved. It may be other-
wise in the State courts; it may be that, by their practice, the
service of process upon the general guardian, or his appear-
ance without service, is deemed sufficient for their jurisdic-
tion. We believe that in some States such is the fact; but the
State law cannot determine for the Federal courts what shall
be deemed sufficient service of process or sufficient appear-
ance of parties. Substituted service, by publication, against
non-resident or absent parties, allowed in some States in
purely personal actions, is not permitted in the Federal
courts.?

There was no suggestion that the statute was unconstitutional
in light of Pennoyer.

In the jurisdiction cases from federal courts, Pennoyer was
treated as a general-law decision stating a rule for diversity
cases that did not supersede any rule of the forum state. For
example, in St. Clair v. Cox,* yet another opinion by Justice
Field refusing federal enforcement to a state court judgment,
the Court characterized Pennoyer as a decision about the effect
of state court judgments in federal courts. Said the Court: “In
Pennoyer v. Neff we had occasion to consider at length the

283. 1038 U.S. 435 (1880).

284. Id. at 437.

285. Id. at 439. The state court had declared the service on the guard-
ian proper. Id. at 437.

286. Id. at 439.

287. Pennoyer was cited only for the following proposition: “that con-
structive service will not give jurisdiction . . . is the established doctrine
of this court.” Id. at 441.

288. 106 U.S. 350 (1882).
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manner in which State courts can acquire jurisdiction to ren-
der a personal judgment against non-residents which would be
received as evidence in Federal courts.”®®

Even more telling is Goldey v. Morning News.™ There, the
Court began its analysis by citing Pennoyer for traditional
rules of jurisdiction and for the principle that “[w]hatever ef-
fect a constructive service may be allowed in the courts of the
same government, it cannot be recognized as valid by the
courts of any other government.”®' It then held that federal
courts may dismiss a removed case for want of personal juris-
diction even if the mode of service in state court had been
authorized by state statute.” Although the Court refused to
follow the New York statute because it contravened established
principles of jurisdiction, the Court did not hold the statute
unconstitutional. This was not an idiosyncratic decision. In
Conley v. Mathieson Alkali Works®™ a case decided twenty-
six years after Pennoyer, the Court again refused to follow, but
still did not invalidate, the same New York statute.

2. State Cases and Constitutional Law

In jurisdiction cases reaching the Court from state systems,
there necessarily were constitutional (or other federal) ques-

289. Id. at 353. For another case involving federal court collateral at-
tack on a state court judgment, see Cooper v. Newell, 173 U.S. 555
(1899).

290. 156 U.S. 518 (1895).

291. Id at 521. :

292, Id. at 522. The principal holding of the case was that a petition
for removal to a federal court did not waive objections to jurisdiction, Id.
at 525-26.

293. 190 U.S. 406 (1903).

294, A further, striking demonstration of the general-law character of
the law of jurisdiction is the rule that a federal court in diversity cases
is not limited in exercising jurisdiction to what is sanctioned by state
statute. Barrow S.S. Co. v. Kane, 170 U.S. 100 (1898). Echoing Watson
v. Tarpley, 59 U.S. (18 How.) 517 (1856), the Court explained that feder-
al courts had a constitutional obligation to ensure impartial resolution of
disputes between citizens of different states, and ‘ftlhe fact that the
legislature of the State . . . has not seen fit to authorize like suits to be
brought in its own courts . . . cannot deprive such citizens of their right
to invoke the jurisdiction of the national courts under the Constitution
_and laws of the United States.” Kane, 170 U.S. at 112-13.
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tions. Otherwise, there could be no basis for Supreme Court
review. Yet even in these cases, Pennoyer was treated primari-
ly as a general-law decision.

This group of cases can be subdivided into two categories:
those arising under the Full Faith and Credit Clause and those
arising under the Due Process Clause.

a. Full Faith and Credit Cases

Cases from courts other than the rendering state typically
involved challenges to enforcement. In this respect they were
analogous to enforcement challenges from lower federal courts.
The cases ostensibly raised issues under the Full Faith and
Credit Clause—the basis for reviewability. But the real issue
was the existence vel non of jurisdiction (in the international
sense) over a non-resident—a general-law issue not governed
by federal full faith and credit law.

These cases were treated much like the analogous cases
from lower federal courts. An example is Grover & Baker Sew-
ing Machine Co. v. Radcliffe®® There, the petitioner objected
to a state court’s refusal to enforce a judgment against the
respondents rendered by a court of a state where they did not
reside. No process had been served in the original case—the
judgment was by confession.” The Supreme Court observed
that the Full Faith and Credit Clause had left intact the rules
of international jurisdiction.”’ Applying those rules, it held
the rendering court to have lacked jurisdiction; thus, the judg-
ment did not have to be enforced.”

In resolving the case, the Court proceeded under the general
law of jurisdiction, not federal law. It clearly understood that it
was doing so. After citing D’Arcy and Pennoyer for the prop-
osition that “a personal judgment is without validity if ren-
dered by a State court in an action upon a money demand
against a non-resident of the State, upon whom no personal
service of process within the State was made, and who did not

295. 137 U.S. 287 (1890).
296. Id. at 288-92.

297. Id. at 294-95.

298. Id. at 298,
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appear,” the Court continued:

The rule is not otherwise in the State of Pennsylvania,
where the judgment in question was rendered; nor in the
State of Maryland, where the action under review was
brought upon it. And the distinction between the validity of a
judgment rendered in one State, under its local laws upon
the subject, and its validity in another State, is recognized by
the highest tribunals of each of these States.’®

There was no suggestion that the judgment was invalid or,
more generally, that a judgment unenforceable for lack of ser-

vice of process was unenforceable in the rendering state as
well *

b. Due Process Cases

Several cases reached the Court from states that had ren-
dered the challenged judgment. In some of these cases, the
Court stated or implied that the Fourteenth Amendment Due
Process Clause placed limitations on state court jurisdiction.
Yet the limitations were very different from those the Court
sought to impose in Pennoyer.

The leading case in this area is York v. Texas,** which
held that, with respect to jurisdiction, the Due Process Clause
governs only the enforcement of a judgment and not the pro-
ceeding in which it is issued. In York, the Court upheld a Tex-
as statute making any appearance a general appearance; the
Court rejected the argument that the Due Process Clause re-
quires a defendant to be able to contest jurisdiction in the
original proceeding.’® Without citing Pennoyer, the Court ex-
plained that there could be no due process violation until the

299. Id. at 294-95.

300. Id. at 295 (citations omitted).

301. Many of the cases in this category were concerned with the en-
forceability of a divorce decree. See, e.g., Haddock v. Haddock, 201 U.S.
6562 (1906); Atherton v. Atherton, 181 U.S. 155 (1901); Bell v. Bell, 181
U.S. 175 (1901); Laing v. Rigney, 160 U.S. 531 (1896). Others were con-
cerned with jurisdiction over foreign corporations. See, e.g., Hunter v.
Mutual Reserve Life Ins. Co., 218 U.S. 573 (1910); Old Wayne Life Ass’n
v. McDonough, 204 U.S. 8 (1907).

302. 137 U.S. 15 (1890).

303. Id. at 19-21.
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judgment was enforced because there was no deprivation of
liberty or property until that time:

The Fourteenth Amendment . . . forbids a State to “deprive
any person of life, liberty or property, without due process of
law.” And the proposition is, that the denial of a right to be
heard before judgment simply as to the sufficiency of the
service operates to deprive the defendant of liberty or prop-
erty. But the mere entry of a judgment for money, which is
void for want of proper service, touches neither. It is only
when process is issued thereon or the judgment is sought to be
enforced that liberty or property is in present danger. If at
that time of immediate attack protection is afforded, the
substantial guarantee of the amendment is preserved, and
there is no just cause of complaint.*

Several other cases were to the same effect.®®

The Court’s explanation in York of how the Due Process
Clause limits jurisdiction is incompatible with that in
Pennoyer.®® To the Court in Pennoyer, the deprivation of lib-
erty triggering application of the Due Process Clause is the im-
proper assertion of jurisdiction: that alone violates a funda-
mental right. York, however, recognizes no fundamental right
to be free of an improper exercise of jurisdiction. On its view,
the Due Process Clause is inapplicable until the threat of a de-
privation of property arises. To use contemporary terminology,
York states a theory of procedural due process, Pennoyer a
theory of substantive due process.*”

304. Id. at 20 (emphasis added).

305. Connecticut Mutual Life Ins. Co. v. Spratley, 172 U.S. 602, 604,
609 (1899) (federal question was “whether the court obtained jurisdiction
to render judgment in the case against the company so that to enforce it
would not be taking the property ... without due process of law”);
Dewey v. Des Moines, 173 U.S. 193, 202 (1899) (enforcement of personal
judgment obtained without service of process would violate due process
clause); see also Edward Q. Keasby, Jurisdiction Over Nonresidents in
Personal Actions, 5 COLUM. L. REV. 436, 454-55 (1905) (stating that
Pennoyer “does not preclude the State courts from entering judgment so
long as no property is taken in execution”).

306. York, 137 U.S. at 19. Justices Bradley and Gray dissented without
opinion. Justice Field joined in the majority opinion. Id.

307. A few other decisions apply the Due Process Clause to jurisdiction
with another procedural perspective. These cases blur the distinction be-
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A few other cases contain dictum suggesting that due pro-
cess requires in-state service. The statements, however, are
confused and the cases themselves undermine the suggestion.
For example, in Haddock v. Haddock,® the Court cited
Pennoyer for the proposition that the Due Process Clause in-
validates, in the rendering state, a judgment over a non-resi-
dent without personal service of process. Yet, having made this
point, the Court went on to explain that the doctrine of
Pennoyer merely “expressed a general principle expounded in
previous decisions,” and cited a pre-Pennoyer case in which a
judgment was held unenforceable “whatever validity it may”
have where it was rendered.*® In the end, the Court conclud-
ed that the divorce decree whose out-of-state enforceability was
at issue might be enforceable in the rendering state even
though it did not have to be accorded full faith and credit else-
where. Hence Justice Holmes’s dissent:

I am unable to reconcile with the requirements of the Consti-
tution, Article 4, section 1, the notion of a judgment being
valid and binding in the State where it is rendered, and yet
depending for recognition to the same extent in other States
of the Union upon the comity of those States.?°

B. Jurisdiction and the New Law of Fundamental Rights

Thus one finds a seeming anomaly: the Pennoyer Court rely-
ing, almost unanimously, on a theory of jurisdictional rights,
followed by decades of disregard for the theory. Yet both phe-

tween jurisdiction and notice, and treat the due process requirement of
notice as a restriction on the exercise of jurisdiction over non-residents.
See, e.g., Laing v. Rigney, 160 U.S. 531, 545 (1896) (involving the en-
forcement of a state court judgment in another state); Scott v. McNeal,
154 U.S. 34 (1894).

308. 201 U.S. 562 (1905).

309. Id. at 568-69 (citing Bischoff v. Wethered, 76 U.S. (9 Wall.) 812,
814 (1869)); see also Dewey, 173 U.S. at 203.

310. Haddock, 201 U.S. at 632 (Holmes, J., dissenting). Justice Brown
also dissented, lamenting, “I regret that the court in this case has taken
what seems to me a step backward in American jurisprudence, and has
virtually returned to the old doctrine of comity, which it was the very
object of the full faith and credit clause of the Constitution to supersede.”
Id. at 627-28 (Brown, J., dissenting).
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nomena can be explained by broader trends.

The last third of the nineteenth century saw a revival of
judicial concern with fundamental rights.*"! A striking exam-
ple is Loan Ass’n v. Topeka,’? a general-law diversity case in
which the Supreme Court held void certain municipal bonds
issued to aid private industry. Echoing Calder v. Bull*"® the
Court stated that “[t]here are limitations on [legislative] power
which grow out of the essential nature of all free govern-
ments,”" and that these limitations are matters of funda-
mental right:

It must be conceded that there are . .. rights in every free
government beyond the control of the State. A government
which recognized no such rights, which held the lives, the
liberty, and the property of its citizens subject at all times to
the absolute disposition and unlimited control of even the
most democratic depository of power, is after all but a despo-
tism **®

Indeed the fundamental rights were the same ones with which
courts had been concerned earlier in the century. In Loan
Ass’n, the bonds, since funded through taxes, were held to
violate the right not to have one’s property taken and given to
others.>® |

Along with the revival of fundamental rights came entrench-
ment of the Court’s belief in its role as their protector.’”’ So
vital was this role, thought the Court, that one Justice admit-
ted:

[TThe courts have rarely, if ever, felt themselves so restrained
by technical rules that they could not find some remedy,

311. For an account of the pervasiveness of the concern with funda-
mental rights, see generally Robert P. Reeder, Constitutional and Extra-
Constitutional Restraints, 61 U. PA. L. REvV. 441 (1913).

312. 87 U.S. (20 Wall.) 655 (1874). '

313. 1 U.S. (38 Dall.) 386 (1798),

314. Loan Ass’n, 87 U.S. (20 Wall.) at 663.

315. Id. at 662. For state court cases to the same effect, see, e.g.,
Barbour v. Louisville Bd. of Trade, 82 Ky. 645, 648 (1885); Common-
wealth v. Perry, 28 N.E. 1126, 1126-27 (Mass. 1891).

316. Loan Ass’n, 87 U.S. (20 Wall.) at 664-65.

317. E.g., Brown v. New dJersey, 175 U.S. 172, 175 (1899); Mugler v.
Kansas, 123 U.S. 623, 661 (1887).
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1994] DUE PROCESS AND JURISDICTION 1149

consistent with the law, for acts, whether done by govern-
ment or by individual persons, that violated natural justice or
were hostile to the fundamental principles devised for the
protection of the essential rights of property.’*®

The Court’s concern with fundamental rights and with its
role as their protector manifested itself most strongly in two
areas: a new general law and a new law of due process.

1. The New General Law

The new general law was first to develop and reach maturi-
ty. As described above, in the mid-nineteenth century there
emerged a new, diversity-centered account of the role of the
federal courts. Non-resident litigants were said to have a right
to an unbiased, federal court determination of the law, and
federal courts were said to have an obligation to provide that
independent determination®® “We shall never immolate
truth, justice, and the law,” said the Court, “because a State
tribunal has erected the altar and decreed the sacrifice.”®
This theory of non-resident rights and judicial obligations re-
ceived encouragement after the Civil War from the statutory
expansion of diversity and removal jurisdiction, in part based
on Congress’s fear of prejudice against certain litigants. One
Reconstruction statute, for example, allowed removal from a
state court in certain cases where a party believed that “from
prejudice or local influence, he will not be able to obtain justice
in such state court.”*

With protection of litigant rights its new rationale, there
was no longer reason for general law to be confined to commer-
cial subjects and other matters based on custom and practice.

318. Monongahela Bridge Co. v. United States, 216 U.S. 177, 195
(1910).

319. For an early twentieth-century defense of the Article III basis for
general law, see generally Henry Schofield, Swift v. Tyson: Uniformity of
Judge-Made State Law in State and Federal Courts, 4 ILL. L. REV. 533
(1910). ' -

320. Gelpcke v. Dubuque, 68 U.S. (1 Wall.) 175, 206-07 (1863).

321. Act of March 2, 1867, 14 Stat. 558; see also Act of March 3, 1875,
18 Stat. 470 (pt. 3); Act of July 27, 1866, 14 Stat. 305, 305-06.
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Its scope grew to encompass tort law,”® riparian rights*
liability of railroads to employees,” municipal bond law,’®
and a panoply of other subjects.”® Indeed, as the Court ex-
pansively stated, general law potentially included all instances
where “private rights are to be determined by the application
of common law rules.” :

As is well known and will be discussed below, the late nine-
teenth century also witnessed the development of a new con-
stitutional jurisprudence of fundamental rights. But for a long
time, the new general law was broader and more protective of
fundamental rights than was the new constitutional law. For
example, in Davidson v. New Orleans®® the Court rejected
an argument that the Due Process Clause requires payment of
compensation when a state takes private property for public
use. In reaching this conclusion, the Court observed that such
taking “may possibly violate some of those principles of general
constitutional law, of which we could take jurisdiction if we
were sitting in review of a Circuit Court of the United States
as we were in Loan Ass’n v. Topeka.””” The reason for the
greater willingness to rely on general law is not hard to fath-
om. To vindicate fundamental rights under the Fourteenth
Amendment, the Court would have to strike down a state law:
action inconsistent with the traditional relation between the
Court and the states and inconsistent with the historical view
of states as primary guardians of individual rights. By con-
trast, in protecting fundamental rights under general law, the
Court simply refuses to give effect to a state’s law in the case
before it. The impact is on the litigants alone; the state re-
mains free to adhere to the law and apply it in its own
courts.*

322. See City of Chicago v. Robbins, 67 U.S. (2 Black) 418 (1862).

323. See Yates v. Milwaukee, 77 U.S. (10 Wall.) 497 (1870).

324. See Baltimore & O.R.R. v. Baugh, 149 U.S. 368, 374-75 (1893).

325. See Gelpcke v. Dubuque, 68 U.S. (1 Wall.) 175, 206-07 (1863).

326. See generally Charles A, Heckman, Uniform Commercial Law in
the Nireteenth Century Federal Courts: The Decline and Abuse of the
Swift Doctrine, 27 EMORY L.J. 45 (1978); FREYER, supra note 185, at 57-
71.

327. City of Chicago v. Robbins, 67 U.S. (2 Black) 418, 428 (1862).

328. 96 U.S. 97 (1877).

329. Id. at 105 (citing Loan Ass'n v. Topeka, 87 (20 Wall.) 655 (1874)).

330. See generally Edward S. Corwin, The Supreme Court and the
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2. The New Law of Dué Process

The possibility of a new constitutional jurisprudence of fun-
damental rights was demonstrated soon after the adoption of
the Fourteenth Amendment in the Slaughterhouse Cases.*
This decision, the Court’s first regarding the Amendment, did
not itself advance the new jurisprudence. Rather, the Court
concluded that the Amendment’s “pervading purpose” was to
secure the freedom and remedy the “grievances” of former
slaves. In light of that purpose, and in light of constitutional
language, the Court held that the Privileges and Immunities
Clause did not generally protect fundamental rights such as
those identified in Corfield v. Coryell as protected under the
Article IV Privileges and Immunities Clause.*® However, this
narrow reading was shared by only five members of the Court.
In dissent, Justice Field vigorously argued that citizens of the
United States had inherent rights which it was the purpose of
the Fourteenth Amendment to protect.*® In particular, he
argued that the rights, privileges and immunities it protected
are those which of right belong to the “citizens of all free gov-
ernments,”™ and that the ones protected can be identified as
those protected by the common law and said to be inalienable
by the Declaration of Independence.®®*® Justice Field thus
read into the Fourteenth Amendment a natural rights theory
very much like that which prevailed earlier in the century.
Justice Bradley, also in dissent, took a similar approach.**

Fourteenth Amendment, 7 MICH. L. REV. 643 (1909).

331. 83 U.S. (16 Wall.) 36 (1872).

332. Id. at 71-77.

333. Id. at 83 (Field, J., dissenting). Both Justice Field and Justice
Bradley, who also dissented, accepted Justice Washington’s account of
fundamental rights set out in Corfield v. Coryell, 6 F. Cas. 546 (E.D. Pa.
1823) (No. 3230).

334. Slaughterhouse Cases, 83 U.S. (16 Wall.) at 97 (Field, J., dissent-
ing). ' '

335. Id. at 105 (Field, J., dissenting).

336.

The right of a State to regulate the conduct of its citizens
is undoubtedly a very broad and extensive one, and not to be
lightly restricted. But there are certain fundamental rights which
this right of regulation cannot infringe. It may prescribe the
manner of their exercise, but it cannot subvert the rights them-
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Field's vision of the Fourteenth Amendment as securing
antecedent fundamental rights is consistent with the view he
soon after expressed in Pennoyer. In fact, the doctrine of fun-
damental rights identifiable from the common-law tradition
was probably accepted by most, if not all, members of the Su-
preme Court in this period. It is noteworthy that the majority
opinion in the Slaughterhouse Cases was written by Justice
Miller, who wrote the opinion in Loan Ass’n for a nearly unani-
mous court the following year. Throughout the remainder of
the century, Supreme Court opinions, especially concurring
and dissenting opinions, bristle with references to fundamental
rights protected by the Fourteenth Amendment and, in partic-
ular, its Due Process Clause.*

Nonetheless, it was the narrow reading of the Fourteenth
Amendment taken by the Slaughterhouse Cases majority that
prevailed, and the Court was long inclined not to invalidate
state legislation under that Amendment as contrary to funda-
mental rights. The admitted reason was reluctance to “radical-
ly change[] the whole theory of the relations of the State and
Federal governments to each other and of both these govern-
ments to the people,” and “constitute this court a perpetual
censor upon all legislation of the States.”™*

Yet, the Court ultimately overcame these inhibitions,*®

selves. I speak now of the rights of citizens of any free govern-
ment . . . . In this free country, the people of which inherited
certain traditionary rights and privileges from their ancestors,
citizenship means something. It has certain privileges and immu-
nities attached to it which the government, whether restricted by
express or implied limitations, cannot take away or impair. It
may do so temporarily by force, but it cannot do so by right.
And these privileges and immunities attach as well to citizenship
of the United States as to citizenship of the States.
Id. at 114 (Bradley, J., dissenting).

337. E.g., Holden v. Hardy, 169 U.S. 366, 389-90 (1898); Chicago,
Burlington & Quincy R.R. v. Chicago, 166 U.S. 226, 236 (1897);
Monongahela Navigation Co. v. United States, 148 U.S. 312, 325 (1893);
In re Kemmler, 136 U.S. 436, 448 (1890); United States v. Cruikshank,
92 U.S, 542, 554 (1875).

338. Slaughterhouse Cases, 83 U.S. (16 Wall.) at 78.

339. Explanations are manifold. See, e.g., ARNOLD W. PAUL, CONSER-
VATIVE CRISIS AND THE RULE OF LAW (1969); Corwin, supra note 330;
Stephen A. Siegel, Lochner Era Jurisprudence and the American Con-
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and by the mid-1890’s the Due Process Clause became a vehi-
cle for protecting fundamental rights and establishing limi-
tations to legislation. Due process of law was taken to refer “to
certain fundamental rights which that system of jurisprudence,
of which ours is a derivative, has always recognized.”™® A
new constitutional doctrine emerged that, at bottom, substi-
tuted reliance on the Due Process Clause for reliance on natu-
ral rights.*' “[Flor all the change in application, and for all
the differences in terminology which from time to time appear,
the basic idea [was] identical with the philosophy underlying
many of the decisions and much of the juristic writing of the
period of Marshall, Kent, and Story.”**

Still, the effect of this revived natural rights jurisprudence
should not be overstated, for much of the Court’s talk about
fundamental rights was just that: talk. It was not until 1896
that the Court held that the Due Process Clause prevents the
taking of property without compensation.*® And it was not

stitutional Tradition, 70 N.C. L. REv. 1 (1991).
340. Hurtado v. California, 110 U.S. 516, 536 (1884) (quoting Brown v.
Commissioners, 50 Miss. 468 (1874)).
341. See generally TRIBE, supra note 9, § 8-1, at 560-67.
342. Wright, supra note 21, at 540. See Haines, supra note 20, at 638-
39:
A basis for their application having been gradually discovered in
constitutions by broadening the scope of due process, it became
unpopular with lawyers and judges to refer to fundamental
rights, natural law and justice or to the general principles of re-
publican government. But fundamental rights remain about the
same, whether used as an extra-constitutional doctrine to invali-
date acts or whether read into due process in order to give the
decision a cloak of constitutional sanction. It is noteworthy that
courts continue to refer to the doctrine of natural and inalienable
rights long after due process has been extended to cover all
possible cases of legislative power which might be considered by
judges as arbitrary or oppressive.
See also Bird, supra note 77; L.B. Boudin, Government by Judiciary, 26
PoL. ScI. Q. 238, 265 (1911) (“As it is now used by our courts, . . . [due
process of law] means substantially the same thing that was meant by
‘natural justice,’ ‘principles of liberty and justice’ and similar expressions
in the earlier days of our constitutional history.”); Corwin, Basic Doctrine,
supra note 76, at 252 (stating that “[i]t is no longer good form, because
it is no longer necessary, for a court to invoke natural rights and the
social compact in a constitutional decision”).
843. Missouri Pac. Ry. v. Nebraska, 164 U.S. 403, 417 (1896) (prohib-

HeinOnline -- 46 Rutgers L. Rev. 1153 1993-1994



1154 RUTGERS LAW REVIEW [Vol.46:1071

until 1897, in Allgeyer v. Louisiana,*** that the Court held
freedom of contract to be a fundamental liberty under the Due
Process Clause. Even after those decisions, the Court repeated-
ly emphasized that the rights protected by the Fourteenth
Amendment are not absolute®® and, more often than not, up-
held challenged state legislation. The Court did not begin to
invalidate legislation in a substantial proportion of cases until
about 1920.*¢

More significant for present purposes, the fundamental
rights initially held protected were mainly economic rights
concerning property and contract, rather than non-economic
liberties.*’ The Court in Allgeyer explained that:

The liberty mentioned in that amendment . .. is deemed to
embrace the right of the citizen to be free in the enjoyment of
all his faculties; to be free to use them in all lawful ways; to
live and work where he will; to earn his livelihood by any
lawful calling; to pursue any livelihood or avocation, and for
that purpose to enter into all contracts which may be proper,
necessary and essential to his carrying out to a successful
conclusion the purposes above mentioned.**

It was not until the 1920’s that the Court began to protect
personal liberties (such as might include jurisdictional liber-
ties) under the Due Process Clause.**

iting the taking for private use); see also Chicago, Burlington & Quincy
R.R. v. Chicago, 166 U.S. 226, 258 (1897) (prohibiting uncompensated
taking for public use).

344. 165 U.S. 578, 589 (1897).

345. E.g., Holden v. Hardy, 169 U.S. 366, 389-90 (1898); Jacobson v.
Massachusetts, 197 U.S. 11, 29-30 (1905).

346. See Ray A. Brown, Due Process of Law, Police Power, and the
Supreme Court, 40 HARV. L. REV. 943, 944-45 (1927).

847. See, eg., Twining v. New Jersey, 211 U.S. 78, 113-14 (1908) (Bill
of Rights not incorporated in Fourteenth Amendment); see also Charles
E. Shattuck, The True Meaning of the Term “Liberty” in Those Clauses
in the Federal and State Constitutions Which Protect “Life, Liberty, and
Property”, 4 HARv. L. REv. 365, 381-92 (1891).

348. Allgeyer, 165 U.S. at 589.

349. See, e.g., Gitlow v. New York, 268 U.S. 652, 666 (1925) (freedom
of speech and the press); Meyer v. Nebraska, 262 U.S. 390, 403 (1923)
(right to teach and learn foreign languages); see also Bartels v. Iowa, 262
U.S. 404, 411 (1923).
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3. The Evolution of the New Law of Jurisdiction

The character and evolution of the jurisprudence of rights
helps explain why acceptance of the constitutional theory artic-
ulated in Pennoyer was so long delayed.

To begin, Pennoyer was a general-law case and it is hardly
surprising that it continued to be treated as such. To the ex-
tent federal courts wished to protect rights of non-residents
against improper assertions of jurisdiction, it was sufficient to
rely on general law. Indeed, it was preferable to do so, since it
allowed courts to protect non-resident rights without intruding
on state law-making prerogatives.

Second, a constitutional jurisprudence of fundamental non-
economic liberties developed slowly. It would have been ex-
traordinary had a liberty to be free of improper exercises of
jurisdiction become established before the Court had secured
protection for property-oriented rights (in the late 1890’s) and
other rights with a more plausible common-law pedigree.

Third, it was often corporations that challenged jurisdic-
tion.*® While corporations were protected by the Due Process
Clause and could enjoy rights based on positive enactments,
they were creations of the state and could not have any inher-
ent rights against it. And while it was easy to understand how
corporations could have rights relating to property or contract,
it might be difficult to see how they could have a fundamental
personal liberty, such as a right not to be subjected to a state’s
jurisdiction.’®

One last consideration deserves mention. Although the theo-
ry of jurisdictional due process suggested in Pennoyer was not
one of procedural due process, jurisdiction and procedural due
process are connected concerns. For example, issues of jurisdic-
tion and notice—a core concern of procedural due pro-
cess—often overlap. At the time the Court was developing its
due process jurisprudence of fundamental rights, it was also
developing a new jurisprudence of procedural due process. But
there was an important difference between the two lines of
development. While fundamental rights due process was nota-

350. In St. Clair v. Cox, 106 U.S. 350, 356 (1882), the Court extended
the rule requiring in-state service of process to corporations.
351. See HENDERSON, supra note 203, at 173-74.
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ble for the limitations it imposed on state legislation, procedur-
al due process was notable for the freedom it gave states to
experiment with innovations.

For example, the Court in Hurtado v. California®* upheld
the constitutionality of prosecution by information rather than
indictment. It rejected the argument that only procedures
having “the sanction of settled usage” could meet the require-
ment of due process.”® Emphasizing that “flexibility and ca-
pacity for growth and adaptation is the peculiar boast and
.excellence of the common law,”* and noting that in other
countries the standard of due process is satisfied by procedures
different from those traditionally found in English and Ameri-
can common law, the Court held that a legal proceeding,
“whether sanctioned by age and custom, or newly devised in
the discretion of the legislative power, in furtherance of the
general public good, which regards and preserves [the funda-
mental] principles of liberty and justice, must be held to be due
process of law.”® On this same basis, the Court upheld inno-
vations in both civil and criminal procedure in subsequent
cases.*®

This liberalizing, adaptive approach to due process is the
exact opposite of the rigid, a priori approach underlying
Pennoyer. It may well have had an impact on the developing
law of jurisdiction. It clearly applied to the jurisdictional ac-
companiment—notice.** And in York v. Texas® the Court
expressly relied on the new procedural due process principles
to uphold the deferral of jurisdictional challenges to the time of
enforcement: “The State has full power over remedies and
procedure in its own courts, and can make any order it pleases

352. 110 U.S. 516 (1884).

353. Id. at 528-29.

354. Id. at 530.

355. Id. at 537.

356. E.g., Rogers v. Peck, 199 U.S. 425, 437 (1905) (criminal proce-
dure); Turpin v. Lemon, 187 U.S. 51, 61 (1902) (procedures regarding
sale of land for delinquent taxes); Antoni v. Greenhow, 107 U.S. 769, 782
(1882) (procedure for resolving disputes over certain tax payments).

357. See, e.g., Turpin, 187 U.S. at 60 (notice standards in tax assess-
ment and collection proceedings); Arndt v. Griggs, 134 U.S. 316 (1890)
(upholding service by publication on non-residents in quiet title actions).

358. 137 U.S. 15 (1890).

HeinOnline -- 46 Rutgers L. Rev. 1156 1993-1994



1994] DUE PROCESS AND JURISDICTION 1157

in respect thereto, provided that substance of right is secured
without unreasonable burden to parties and litigants.”™*® This
liberalizing strain in the law of due process may have been a
counterweight to the rigidity attendant upon recognition of
jurisdictional rights.

C. Pennoyer as Constitutional Decision

It was not until 1915, in Riverside & Dan River Cotton Mills
v. Menefee,”® that the Court squarely held that the mere ex-
ercise of jurisdiction over a non-resident without service of pro-
cess violates the Due Process Clause. Menefee was a case simi-
lar to Goldey® and Conley’® in that jurisdiction was as-
serted over a foreign corporation under a statute which did not’
provide for service of process on it. The important difference,
however, is that Menefee reached the Supreme Court from the
state court rendering the judgment, whereas Goldey and
Conley were diversity cases. In Menefee, the state supreme
court had sustained the judgment, relying on the statements in
Goldey and Conley that, “{wlhatever effect a constructive ser-
vice may be allowed in the courts of the same government, it
cannot be recognized as valid by the courts of any other gov-
ernment.”” The Supreme Court reversed; it disingenuously
asserted that the rule requiring in-state service as a matter of
due process “was long ago established by the decision in
Pennoyer v. Neff ..., and has been without deviation upheld
by a long line of cases.” This was the extent of its constitu-
tional analysis.

The Court also rejected the argument, based on YorkZ**

359, Id. at 20.

360. 237 U.S. 189, 196-97 (1915); see also McDonald v. Mabee, 243
U.S. 90, 92-93 (1917). For prior suggestions, see Scott v. McNeal, 154
U.S. 34, 46 (1894).

361. Goldey v. Morning News, 156 U.S. 518 (1895); see supra notes
290-92 and accompanying text.

362. Conley v. Mathieson Alkali Works, 190 U.S. 406 (1903); see supra
notes 293-94 and accompanying text.

363. Menefee v. Riverside & Dan River Cotton Mills, 76 S.E. 741, 743
(N.C. 1912), rev'd, 237 U.S. 189 (1915).

364. Menefee, 237 U.S. at 198.

365. York v. Texas, 137 U.S. 15 (1890); see supra notes 302-07 and

HeinOnline -- 46 Rutgers L. Rev. 1157 1993-1994



1158 ' RUTGERS LAW REVIEW [Vol.46:1071

that there could be no violation of the Due Process Clause
without enforcement. Yet again, it offered no credible ratio-
nale. It flatly stated that, if the Due Process Clause prohibits
enforcement, it must also prohibit rendition of the judgment
sought to be enforced. But this is a non sequitur: the theories
of due process violation by enforcement and due process viola-
tion by exercise of jurisdiction are based on different views of
the relationship between due process and jurisdiction. The
Court also pointed to the supposed fact that a judgment ren-
dered without in-state service of process is necessarily “judicial
action without a hearing.”* But the assertion is false unless
“hearing” is used idiosyncratically, to mean hearing without
service of process.

To the extent one can extract any explanation for the Court’s
holding, it appears to be the view, also underlying Pennoyer,
that adjudication without in-state service of process is an ille-
gitimate “manifestation of power.” But as in Pennoyer, this
illegitimacy was presumed rather than explained. The Court
must have understood the exercise of jurisdiction over non-
residents without service of process to violate a fundamental
right; but what the nature of that right could be was never
made clear.

Thus was the general law regarding in-state service of pro-
cess transformed into constitutional law. A postulated, but
unexplained, right that protects individuals and corporations
from the “manifestation of power” of a foreign state court was
enshrined as a right protected by the Due Process Clause. And
at last the statutes that were disapproved, but tolerated, in
Goldey and Conley, could be held unconstitutional.

VI. THE CONSTITUTIONALIZATION OF JURISDICTION

Concurrent with the just described transformation of juris-
diction law*® was a separate transformation of the law of ju-
risdiction over corporations. The due process law that emerged
from the latter differed greatly from the law of jurisdictional

accompanying text.
366. Menefee, 237 U.S. at 196.
367. Id

368. See supra section V.A.
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rights. To understand this development, one must understand
some additional features of late nineteenth- and early twenti-
- eth-century federal court jurisprudence.

A. The New Law of Natural Justice

1. The New Federal Common Law

Incidental to the growth of interstate business activity in the
late nineteenth century was the emergence of a new meaning
for “general,” as in general law. This law expanded beyond the
bounds previously described, to encompass subjects “in which
the nation as a whole is interested” or which “enter{] into the
commerce of the country.” Federal courts believed those
matters demanded a uniform national law.

The paradigm of “general” law in this new sense was the law
of railroads. Suits involving railroads often raised novel issues
or called for new applications of existing principles, and federal
courts in diversity cases had many opportunities to decide
what the law should be. A general law of railroads emerged. It
dealt with commercial topics, such as contracts of carriage,®
liability to shippers,” and liability for wrongful
ejectment.’”? And it dealt with far more—for example, tort
liability to employees® and to persons on the railroad’s pre-
mises.’"

A notable feature of this interstate general law was its a
priori character. In exercising independent judgment as to the
law, courts necessarily relied on considerations of natural jus-
tice.”™ A rule of general law came to be seen as a rule that

369. Baltimore & O.R.R. v. Baugh, 149 U.S. 369, 378 (1893).

_ 870. E.g., Myrick v. Michigan Cent. R.R., 107 U.S. 102, 109 (1882).

371. Eg., Eells v. St. Louis, Keokuk & N.W. Ry., 52 F. 903, 907-08
(C.C.S8.D. Jowa 1892).

3872. E.g., Baltimore & O.R.R. v. Thornton, 188 F. 868, 878 (4th Cir.
1911).

873. E.g., Baugh, 149 US. at 370; Pennsylvania R.R. v. Hummel, 167
F. 89, 94 (3d Cir. 1909); Newport News & Miss. Valley Co. v. Howe, 52
F. 362, 370 (6th Cir. 1892).

374. E.g., Union Pac. Ry. v. McDonald, 152 U.S. 262, 283-84 (1894).

375. See Baugh, 149 U.S. at 370; Bennett v. Railroad Co., 102 U.S.
577, 580 (1880).
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does not depend upon any statute; it does not spring from
any local usage or custom; there is in it no rule of property,
but it rests upon those considerations of right and justice
which have been gathered into the great body of rules and
principles known as the “common law.”"

Indeed, general law was often characterized as “general juris-
prudence,” a body of deductions from, and apphcatlons of,
the principles of natural justice.’®

As general law evolved, it more and more took on the char-
acter of common law: a comprehensive body of decisions based
on custom and natural justice. As it did, it generated jurispru-
dential and constitutional problems, for its existence became
hard to square with the Court’s longstanding position that
there is no federal common law. Said the Court around the
time of Swift, and on many later occasions, “there can be no
common law of the United States ... [except] by legislative
adoption. When . . . a common-law right is asserted, we must
look to the state in which the controversy originated.”™” The
general commercial law of Swift did not contravene this pre-
cept, since it was international law by another name.**® But
the new general law, if sufficiently like common law, was of
doubtful legitimacy.

Doubts about the nature and legitimacy of general law in-
creased toward the end of the nineteenth century,®' partially
as a result of a revolution in federal law. In its 1886 decision
in Wabash, St. Louis & Pacific Railway v. Illinois,**® the Su-
preme Court read the Commerce Clause as stringently limiting
state regulatory power. The Court held that, under the Com-
merce Clause, states could regulate only transportation that

376. Baugh, 149 U.S. at 378.

377. Kuhn v. Fairmont Coal Co., 2156 U.S. 349, 360 (1910); Burgess v.
Seligman, 107 U.S. 20, 33 (1882).

878. Western Union Tel. Co. v. Call Publishing Co., 181 U.S. 92, 101-
02 (1901); Robert von Moschzisker, The Common Law and Our Federal
Jurisprudence (pts. I-III), 74 U. PA. L. REv. 109, 270, 367 (1925).

379. Wheaton v. Peters, 33 U.S. (8 Pet.) 591, 658 (1834). See also, e.g.,
Smith v. Alabama, 124 U.S. 465, 478 (1888).

380. See Smith, 124 U.S. at 478.

381. See, e.g., Street, supra note 54.

382. 118 U.S. 557 (1886),
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begins and ends in their territory.*®® Thus, it invalidated a
state law prohibiting rate discrimination for the in-state part
of interstate railroad transport; only Congress could enact such
-regulation. The Court explained:

[TIhis species of regulation is one which must be, if estab-
lished at all, of a general and national character, and cannot
be safely and wisely remitted to local rules and local regula-
tions, we think is clear.... [Ilt must be of that national
character, and the regulation can only appropriately exist by
general rules and principles, which demand that it should be
done by the Congress of the United States under the
[Clommerce [Cllause of the Constitution.**

Shortly after the decision, Congress enacted the Interstate
Commerce Act, marking the beginning of significant federal
regulation of commerce.*® But for a long time the amount of
such regulation was small. This posed a problem. Since the
Commerce Clause preempted state laws, enormous gaps re-
mained: areas in which railroads and other interstate enter-
prises might operate without governing law. The result was
untenable. The solution was for courts to apply some type of
general law in the gaps. Whether they could, and if so, the
nature of that law, were much debated questions.*®

A few courts suggested that no law operated where Congress
had failed to legislate.*®’ But the Supreme Court ruled other-
wise, holding in Western Union Telegraph Co. v. Call Publish-
ing Co.*® that “the common law” governed interstate com-
merce when Congress had failed to legislate.*®® Yet the Court
was vague about the nature of this “common law.” On the one
hand, it reaffirmed that “[t]here is no body of Federal common

383. Id. at 577.

384, Id.

385. Interstate Commerce Act, 24 Stat. 379 (1887) (codified as amended
in scattered sections of 49 U.S.C.).

886. See E. Parmalee Prentice, Federal Common Law and Interstate
Carriers, 9 COLUM. L. REV. 375 (1909).

387. Swift v. Philadelphia & Reading R.R., 64 F. 59, 68 (C.C.N.D. Il
1894); Gatton v. Chicago, Rock Island & Pac. Ry., 63 N.W. 589 (Iowa
1895).

388. 181 U.S. 92 (1901).

389. Id. at 103,
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law separate and distinct from the common law existing in the
several states,” and that the general law governing interstate
transactions is not “distinct from the common law enforced in
the States.” But on the other hand, it reaffirmed that
states generally cannot regulate commerce. The dilemma was
evaded rather than resolved: the Court explained that “the
principles of the common law,” rather than state or federal
common law, were the norms “operative upon all interstate
commercial transactions.”' This raised obvious questions
about the nature of those “principles of the common law,” their
connection with state and federal law, and their binding effect.

No workable theory emerged to explain and legitimize gener-
al law.*® Most courts, as in Call, invoked a jurisprudential
model consisting of a body of principles underlying judicial
decisions, of which all American common law is a further elab-
oration.” But beyond this, there was dispute. Some courts
further postulated that the Constitution had implicitly allocat-
ed common-law-making responsibility—sometimes exclusively,
sometimes concurrently—between federal and state courts.®®

390. Id.

391. Id. at 102.

392. State courts largely rejected the notion of general law, at least as
concerns relations between state courts. Where a conflict of laws question
arose, they generally applied the law of the state of the transaction or
wrong. Said one state court, in rejecting the federal court approach, “the
law declared by state courts to govern on contracts made within their
jurisdiction is conclusive everywhere; and the departure made by the
United States courts is to be regretted, and certainly not to be followed.”
Forepaugh v. Delaware, Lackawanna & W. R.R., 18 A. 503, 505 (Pa.
1889). State courts even went so far as to enjoin citizens of the state
from suing a fellow citizen in courts of other states in an effort to avoid
application of the first state’s law. See, e.g., Weaver v. Alabama Great S.
R.R, 76 So. 364 (Ala. 1917); Sandage v. Studebaker Bros. Mfg. Co., 41
N.E. 380, 382-83 (Ind. 1895); see also Cole v. Cunningham, 133 U.S. 107,
133-34 (1890) (upholding constitutionality of such injunctions under the
Full Faith and Credit Clause and the Article IV Privileges and Immuni-
ties Clause). ‘

393. See, eg., Moore v. United States, 91 U.S. 270, 274 (1875) (pro--
ceedings in Court of Claims should be governed by “the common law” in
absence of legislation); Murray v. Chicago & N.W. Ry, 62 F. 24, 45
(C.C.N.D. Iowa 1894), affd, 92 F. 24 (8th Cir. 1899).

394. E.g., Call, 181 U.S, at 103; Murray, 62 F. at 45.
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This postulate involved a new view of the federal courts’ role,
in which there would be “national control over subjects affect-
ing the country and the people as a whole, and wherein uni-
formity of rule and control is desirable, if not indispensable,
and . . . state control over subjects of local interests.”®* The
theory, if developed, might explain what we now call federal
common law—federal, judge-made law in areas where state au-
thority had been ousted but no federal statute governs.*®® Yet
it had little to say about the vast area within the concurrent
jurisdiction of state and federal courts—diversity jurisdic-
tion—where most of the general law was made.*”

The more common theory was a positivistic reinterpretation
of Swift. On this view, all law was the law of a state or nation,
and there was a multiplicity of common laws: one for each
state®® and an extremely limited one for the United States.
Each such common law had both a general and a local compo-
nent.”” The general component was based on principles of
natural justice; it was evidenced by the decisional law of the
state. A constitutional role of the federal courts was to provide
an independent, unbiased determination of the states’ general
law; and in making their determinations, federal courts were
not bound by state court decisions except in specifically identi-
fied classes of cases.'” Federal and state court differences as
to matters of general law were explained as disagreements
about true state law.*’ For example, the Court in Chicago,

395. Murray, 62 F. at 31-32.

396. See Kansas v. Colorado, 206 U.S. 46 (1907); Call, 181 U.S. at 100-
02; Murray, 62 F. at 38-39; Herbert Pope, The English Common Law in
the United States, 24 HARv. L. REv. 6, 23-24 (1910).

397. For an example of the problem, see von Moschzisker, supra note
378, at 367-72. The author develops the theory that a body of federal
common law exists that includes diversity decisions in disregard of state
law. The existence of two distinct and potentially inconsistent bodies of
law governing every person is treated as an irreducible datum.

398. See, e.g., Smith v. Alabama, 124 U.S. 465, 475-76 (1888).

399. E.g., Baltimore & O.R.R. v. Baugh, 149 U.S. 369, 394-95 (1893)
(Field, J., dissenting); Smith, 124 U.S. at 478; Gatton v. Chicago, Rock
Island & Pac. Ry, 63 N.W. 589, 598, 600 (lowa 1895); see Edward C.
Eliot, The Common Law of the Federal Courts, 36 AM. L. REv. 498, 521
(1902); Street, supra note 54; see generally FREYER, supra note 185,

400, See Kuhn v. Fairmont Coal Co., 215 U.S. 349, 360 (1910).

401. Newport News & Miss. Valley Co. v. Howe, 52 F. 362, 365 (6th
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Milwaukee & St. Paul Railway v. Solan'® explained that:

The question of the right of a railroad corporation to con-
tract for exemption from liability for its own negligence is . . .
one of those questions not of merely local law, but of commer-
cial law or general jurisprudence, upon which this court, in
the absence of express statute regulating the subject, will
exercise its own judgment, uncontrolled by the decisions of
the courts of the State in which the cause of action arises.
But the law to be applied is none the less the law of the
State ... .**

Like the first theory, this one ultimately failed to explain the
relationship between federal and state courts in matters within
diversity jurisdiction and the role of federal courts in deter-
mining state law. It failed to answer the question of when
federal courts should follow state courts, and when state courts
should follow federal courts. Lacking any explanation, courts
fell back on a vague notion of comity’® and commentators of-

Cir. 1892) (Taft, J.):
Upon questions of the general common law of a state, the courts
of the United States, exercising a jurisdiction concurrent with
that of the state courts, are vested with the constitutional power
of rendering and enforcing their independent judgment as to
what the law is, even if this judgment is not in accord with the
conclusions of the ultimate tribunal of the state whose law they
are administering.
See also Smith, 124 U.S. at 478 (stating that federal courts “administer
the law of the State in which they sit” and exercise their independent
judgment as to such law); Swift v. Philadelphia & Reading R.R., 64 F.
59, 65-66 (C.C.N.D. Ill. 1894); Eliot, supra note 399.
402. 169 U.S. 133 (1898).
403. Id. at 136.
404. See Burgess v. Seligman, 107 U.S. 20, 34 (1883):
[Flor the sake of harmony and to avoid confusion, the Federal
courts will lean towards an agreement of views with the State
courts if the question seems to them balanced with doubt. Acting
on these principles, founded as they are on comity and good
sense, the courts of the United States, without sacrificing their
own dignity as independent tribunals, endeavor to avoid, and in
most cases do avoid, any unseemly conflict with the well-consid-
ered decisions of State courts. As, however, the very object of
giving to the national courts jurisdiction to administer the laws
of the States in controversies between citizens of different States
was to institute independent tribunals which it might be sup-
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fered bromides such as that:

State courts should pay great respect to the decisions of the
United States[] courts relating to the same subject matter; in
that they represent the unbiased judgment of those tribunals
with respect to the law of the State. And ... if upon any
subject-matter the Federal courts find themselves at variance
with the weight of authority and reason, evidenced in the
decisions of the several States, they should yield their posi-
tion to this authority.'®

The boundary between federal and state judge-made law re-
mained obscure.

2. Common Law and Constitutional Law

Constitutional law, as well as general law, increasingly re-
sembled common law. It did so in two respects.

a. Common-law Method

The Supreme Court had always relied on common law and
the common-law tradition to help clarify constitutional provi-
sions.'”® But it now went further, treating constitutional law
as a species of federal common law to be developed by the
Court. In Smith v. Alabama,”” for example, the Court ex-
plained that:

There is... one clear exception to the statement that
there is no national common law. The interpretation of the
Constitution of the United States is necessarily influenced by
the fact that its provisions are framed in the language of the
English common law, and are to be read in the light of its
history. The code of constitutional and statutory construction
which, therefore, is gradually formed by the judgments of this

posed would be unaffected by local prejudices and sectional
views, it would be a dereliction of their duty not to exercise an
independent judgment in cases not foreclosed by previous adjudi-
cation.

405. Eliot, supra note 399, at 525.

406. E.g., Schick v. United States, 195 U.S. 65, 69 (1904); United
States v. Wong Kim Ark, 169 U.S. 649, 654 (1898); Munn v. Illinois, 94
U.S. 113, 125-26 (1876); see Siegel, supra note 339, at 78-96.

407. 124 U.S. 465 (1888). '
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court, in the application of the Constitution and the laws and
treaties made in pursuance thereof, has for its basis so much
of the common law as may be implied in the subject, and
constitutes a common law resting on national authority.*®

This common-law perspective suggested that constitutional
law should be developed on a case-by-case basis—especially
common-law concepts such as due process. Thus, in one of its
early due process cases, the Court rejected the very possibility
of defining “due process of law,” stating that “there is wisdom,
we think, in the ascertaining of the intent and application of
such an important phrase in the Federal Constitution, by the
gradual process of judicial inclusion and exclusion, as the cases
presented for decision shall require....”® Decades later,
the Court still reminded litigants that, in marking the scope of
due process, “as elsewhere in the law, lines are pricked out by
the gradual approach and contact of decisions on opposing
sides.”!® Inevitably, due process decisions turned on the facts
of the case, often generated forceful dissents, and as a whole
yielded a confused and inconsistent body of law.*!!

b. Reasonableness

Under the rubric, “due process of law,” the Court assumed
the power to assess legislation for reasonableness.'”> In some
respects, this development was an instance of the first, since
the standard of reasonableness here was substantially the
natural justice standard found in common law. Initially, a due
process standard of reasonableness was used to protect individ-
uals (and especially corporations) from unreasonable state
regulation of railway and other rates. Invalidation of state reg-
ulations under this test began with the 1890 case of Chicago,

408. Id. at 478-79.

409. Davidson v. New Orleans, 96 U.S. 97, 104 (1877).

410. Noble State Bank v. Haskell, 219 U.S. 104, 112, amended by 219
U.S. 576 (1911).

411. See, eg., Brown, supra note 346, at 966-67, Reeder, supra note
311.

412. E.g., McLean v. Arkansas, 211 U.S. 539, 546-47 (1909); Lochner v.
New York, 198 U.S. 45, 56 (1905); Holden v. Hardy, 169 U.S. 366, 392-
95 (1898); see generally Robert P. Reeder, Is Unreasonable Legislation
Unconstitutional?, 62 U. PA. L. REV. 191 (1914).
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Milwaukee and St. Paul Railway v. Minnesota,'® in which
the Court held the reasonableness of railway rates set by a
railway commission to be “eminently a question for judicial
investigation, requiring due process of law for its determina-
tion.™!"* The standard was subsequently extended to state ex-
ercises of police power. For example, in Lochner v New
York,'® the eponym of the era’s jurisprudence, the Court in-.
validated a state law regulating bakers’ hours. It held that
when a state enacts legislation affecting the health, safety,
morals or general welfare of its people, due process of law
requires that the legislation be reasonable, and that reason-
ability is a question for the courts:

In every case that comes before this court, therefore, where
legislation of this character is concerned and where the pro-
tection of the Federal Constitution is sought, the question
necessarily arises: Is this a fair, reasonable and appropriate
exercise of the police power of the State, or is it an unreason-
able, unnecessary and arbitrary interference with the right of
the individual to his personal liberty . . . 2'°

Thus, in constitutional law, reasonableness was in the air.
The Court had assumed a jury-like role and deemed it appro-
priate to develop a body of jurisprudence requiring close evalu-
ation of the facts. Indeed, the Court saw its role in some areas
to be that of performing just such fact-intensive inquiry.

B. Jurisdiction over Foreign Corporations and the New
General Law

The post-Pennoyer development of the law of jurisdiction
over corporations began with St. Clair v. Cox,'’ yet another
opinion by Justice Field. St. Clair initially held (without analy-
sis) that Pennoyer applied to corporations, so that an in perso-
nam judgment over a foreign corporation required in-state

413. 134 U.S. 418 (1890).

414. Id. at 458. See also, e.g., Smyth v. Ames, 169 US 466, mod., 171
U.S. 361 (1898) (state regulations limiting railway carrier’s compensatlon
struck down as violating Due Process Clause). '

415. 198 U.S. 45 (1905).

416. Id. at 56.

417. 106 U.S. 350 (1882).
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service of process.'® For present purposes, however, three
other aspects of the case are more significant.

First, the Court emphasized the natural justice relationship
between a corporation’s doing business and incurring liabilities
in a state, and its amenability to suit there. Said the Court:

The doctrine of the exemption of a corporation from suit in a
State other than that of its creation was the cause of much
inconvenience, and often of manifest injustice. The great
increase in the number of corporations of late years, and the
immense extent of their business, only made this inconve-
nience and injustice more frequent and marked . . . . [W}hen
a foreign corporation sent its officers and agents into other
States and opened offices, and carried on its business there,
it was, in effect, as much represented by them there as in the
State of its creation. As it was protected by the laws of those
States, allowed to carry on its business within their borders,
and to sue in their courts, it seemed only right that it should
be held responsible in those courts to obligations and liabili-
ties there incurred.**

420

Second, the Court reaffirmed its holding in Lafayette
that a state may condition a foreign corporation’s privilege to
do business on its consent to service of process on a local
agent, and that other states must give effect to these condi-
tions so long as they do not transgress principles of natural
justice.””! In fact, the Court extended the principle of Lafay-
ette. That case had involved a statute imposing such a condi-
tion, whereas St. Clair held that “such condition and stipula-
tion may be implied as well as expressed.”®

Finally, and most important, the Court followed Moulin*
and required, for interstate enforceability, evidence that the
corporation was engaged in business in the rendering state.
But departing from Moulin, the Court did not require this

23

418. Id. at 353.

419. Id. at 355.

420. Lafayette Ins. Co. v. French, 59 U.S. (18 How.) 404 (1855); see
supra notes 236-38 and accompanying text.

421. St. Clair, 106 U.S. at 356.

422. Id.

423. Moulin v. Trenton Mut. Life & Fire Ins. Co., 24 N.J.L. 222 (1853),
affd, 26 N.J.L. 57 (1855); see supra notes 232-35 and accompanying text.
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evidence in order to establish the fairness of exercising juris-
diction over the corporation. Instead, the Court required it as
“prima facie evidence that the agent [through whom the corpo-
ration received process] represented the company in the busi-
ness,” and thus that service of process on the agent was
just.*” Quoting Moulin, the Court explained that, if the
agent was in the state only “accidentally,” rather than on cor-
porate business, service of process on him as a way of serving
the corporation would be “so contrary to natural justice and to
the principles of international law that the Courts of other
States ought not to sanction it.”™#

1. The Decline of Natural Justice

St. Clair thus confirmed the jurisdictional importance of a
corporation’s business activity in a state where it is served
with process. Yet the opinion connected jurisdiction with in-
state business activity in a problematic way. In Lafayette, the
basis for jurisdiction had been an agent’s doing business on
behalf of the corporation; in St. Clair, by contrast, the basis
was the corporation’s doing business generally. “Doing busi-
ness” was detached from the activities of particular agents and
then reified. This left it with a dangerous abstractness.**

This abstractness, moreover, approached vacuity when the
Court tried to explain why doing business was a prerequisite
for jurisdiction. It explained that effective service on a corpora-
tion through an agent presupposes that the agent represents
the corporation in the state, and that “[t]his representation

424. St. Clair, 106 U.S. at 359.
425. Id. (quoting Moulin v. Trenton Mut. Life & Fire Ins. Co., 24
N.J.L. 222, 234 (1853), affd, 25 N.J.L. 57 (1856)).
426.
The decision in [Lafayette] was subsequently maltreated in St.
Clair v. Cox where the court made as the requisite of jurisdic-
tion, not an agent doing business for (that is, merely represent-
ing or acting for) a foreign corporation, but some vague and pre-
viously (and as yet) undefined requirement that the corporation
must be “doing business” in the state.
Louis P. Haffer, Personal Jurisdiction over Foreign Corporations as De-
fendants in the United States Supreme Court, 17 B.U. L. REV. 639, 640
(1937).
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implies that the corporation does business, or has business, in
the State for the transaction of which it sends or appoints an
agent there.”” Thus, a corporation’s doing business in a
state is a logically necessary condition for an agent’s represen-
tation of it there. The Court converted this logically necessary
condition into a legally significant one: doing business became
prima facie evidence of the agent’s representation. But this
tack generates a problem: how does one know when the neces-
sary condition obtains, i.e., when the corporation is doing busi-
ness in the state?

The Court ignored the question. That it did suggests that it
took “doing business” to be a straightforward matter of
fact.*® But it is no such thing. To determine whether a cor-
poration is doing business in a state, one ordinarily would look
at the activities of the corporation’s agents in the state. In
part, this is a factual inquiry, but only in part, for the relevant
activities must be ones on behalf of the corporation.’” “On
behalf of” is a legal relationship. And by turning to the notion
of agent representation to explain doing business, one would go
in a circle: the original point of invoking “doing business” was
to determine when the agent was acting on behalf of the corpo-
ration.** Some other basis for identifying and evaluating the
relevant facts is needed to make it possible to determine when
a corporation is doing business in a state. But what could that

427, St. Clair, 106 U.S. at 359.

428. See id. at 360: “In the record . . . there was nothing to show, so
far as we can see, that the Winthrop Mining Company was engaged in
business in the State when service was made on Colwell.”

429. See, e.g., Earle v. Chesapeake & Ohio Ry., 127 F. 235, 236
(C.C.E.D. Pa. 1904):

The corporation cannot be here for any purpose unless it is
transacting the business for which it was organized. The mere
presence of some of its officers or agents does not justify the
conclusion that they have brought the corporation with them.
That invisible and intangible entity only exists in thought, and is
regarded as present in a foreign jurisdiction only when its offi-
cers or other agents cross the line of that jurisdiction for the
purpose of carrying on the corporate enterprise, and actually do
carry it on, within the foreign boundaries.

430. Cf. Farmers’ & Merchants’ Bank v. Federal Reserve Bank, 286 F.
566, 569 (E.D. Ky. 1922) (noting interrelationship between notions of
doing business and representation of corporation in state).
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basis be? Thus the flaw in the Court’s invocation of doing busi-
ness as a jurisdictional concept: either it is circular or it pre-
supposes criteria that the Court failed to spell out.*!

It would have been less troublesome had the Court adhered
to the Moulin approach, and used “doing business” as proxy for
justice and fairness in the exercise of jurisdiction. True, there
would remain uncertainty and looseness in the concept, but the
approach would still provide some intelligible standard. At the
least, actual practice of states in subjecting corporations to
jurisdiction would evidence what is and what is not fair, and
thus what does and does not count as doing business.

In fact, there were indications after St. Clair that a law of
corporate jurisdiction more directly based on fairness or natu-
ral justice might develop. Several lower court decisions treated
a corporation’s doing business as tantamount to implied con-
sent to service of process—“implied” in the quasi-contractual
sense of imposed by law as a matter of justice.*”® And in Bar-
row Steamship Co. v. Kane,*® the Supreme Court held that a
corporation doing business in a state could be sued in the local
federal court, even if no state statute allowed the exercise of
jurisdiction by the state’s courts.*** In reaching this conclu-
sion it emphasized “[t]he manifest injustice which would ensue,

431. The problem can be seen clearly in cases dealing with service on
a corporate officer while he is present in a state to settle the controversy
giving rise to the action for which service is made. A few cases held the
officer’s activities themselves to constitute the corporation’s doing business
in the state, and service to be effective. Bush Creek Coal & Mining Co.
v. Morgan-Gardner Elec. Co., 136 F. 505, 507 (C.C.W.D. Mo. 1905); Hous-
ton v. Filer & Stowell Co.,, 85 F. 757, 758 (C.C.N.D. Ill. 1898). Most
courts, though, held otherwise, requiring more of the corporation’s doing
business in the state to legitimate service of process. Hoyt v. Ogden
Portland Cement Co., 185 F. 889, 899 (C.C.N.D. N.Y. 1911); Wilkins v.
Queen City Sav. Bank & Trust Co., 154 F. 173, 173-74 (C.C.S.D. N.Y.
1907); Louden Mach. Co. v. American Malleable Iron Co., 127 F. 1008,
1009 (C.C.S.D. Iowa 1904). No court was able to give a principled expla-
nation for the result.

432. E.g., United States v. American Bell Tel. Co., 29 F. 17 (C.C.S.D.
‘Ohio 1886); Moch v. Virginia Fire & Marine Ins. Co.,, 10 F. 696
(C.CED. Va. 1882).

433. 170 U.S. 100 (1898).

434. Id. at 112-13; see also Hayden v. Androscoggin Mills, 1 F. 93
(C.C.D. Mass. 1879).
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if a foreign corporation, permitted by a State to do business
therein, and to bring suits in its courts, could not be sued in
those courts, and thus, while allowed the benefits, be exempt -
from the burdens, of the laws of the State . . . .”*®

But the overt tie between doing business and natural justice
was eventually severed. In the Court’s opinion in Connecticut
Mutual Life Insurance Co. v. Spratley,’® doing business in
the state was uncritically made a freestanding requirement for
jurisdiction. The Court there listed two independent requisites
for jurisdiction over a corporation:

In a suit where . . . the judgment sought is a personal one, it
is a material inquiry to ascertain whether the foreign corpo-
ration is engaged in doing business within the State; .. . and
if so, the service of process must be upon some agent so far
representing the corporation in the State that he may prop-
erly be held in law an agent to receive such process in behalf
of the corporation.*”’

It then proceeded to evaluate separately the evidence that the
corporation was doing business in the state, and the evidence
that the agent on whom process was served represented the
corporation such as to make it proper to serve process upon
him.**® No standards were offered to guide either evaluation.
Instead, as to each, facts were listed and a conclusion peremp-
torily drawn.'® The Court was not entirely oblivious to the
potential impact of fairness considerations. It observed that:

A vast mass of business is now done throughout the coun-
try by corporations which are chartered by States other than
those in which they are transacting part of their business,
and justice requires that some fair and reasonable means
should exist for bringing such corporations within the juris-
diction of the courts of the State where the business was
done, out of which the dispute arises.**

But it made no use of the insight.

435, Kane, 170 U.S. at 107.
436. 172 U.S. 602 (1899).
437. Id. at 610.

438. Id. at 610-12.

439. See id. at 605-12.

440, Id. at 619.
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2. The General Law of Doing Business

Doing business thus became an autonomous requirement for
jurisdiction over corporations.**’ Yet, divorced from its origi-
nal connection with fairness, it remained a requirement with-
out a rationale. Courts tried to supply one; two emerged. One
rationale, hewing to the approach of Lafayette, was that a
corporation’s doing business in a state justified the inference
that it had consented to jurisdiction.*? The other was that
doing business in a state was the equivalent of presence for
purposes of the rule requiring in-state service of process.**
The explanations were sometimes merged. For example, in
People’s Tobacco Co. v. American Tobacco Co.*** the Court
offered the portmanteau explanation:

The general rule deducible from all our decisions is that the
business must be of such nature and character as to warrant
the inference that the corporation has subjected itself to the
local jurisdiction, and is by its duly authorized officers or
agents present within the state or district where service is at-
tempted.*® '

But consent and presence were only metaphors, and unsatis-
factory ones at that. Consent, if understood to mean consent as
a matter of fact, was plainly fictional.*® And reliance on it

441. E.g., International Harvester Co. v. Kentucky, 234 U.S. 579, 583
(1914) (“It has frequently been held by this court, and it can no longer
be doubted that it is essential to the rendition of a personal judgment
that the corporation be ‘doing business’ within the state.”).

442. E.g., Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Supe-
rior Court, 289 U.S. 361, 364-65 (1933); St. Louis Sw. Ry. v. Alexander,
227 U.S. 218, 226 (1913); Old Wayne Life Ins. Ass’n v. McDonough, 204
U.S. 8, 22-23 (1907). For a systematic treatment of this approach, see
JosepH H. BEALE, JR., THE LAW OF FOREIGN CORPORATIONS §§ 261-86
(1904).

443. E.g., Philadelphia & Reading Ry. v. McKibbin, 243 U.S. 264, 265
(1917); Tauza v. Susquehanna Coal Co., 115 N.E. 915, 917 (N.Y. 1917)
(Cardozo, J.).

444. 246 U.S. 79 (1918).

445. Id. at 87.

446. See Pennsylvania Fire Ins. Co. v. Gold Issue Mining & Milling
Co., 243 U.S. 93, 96 (1917) (Holmes, J.) (“consent is a mere fiction, justi-
fied by holding the corporation estopped to set up its own wrong [failure
to appoint an agent for service] as a defense”); Smolik v. Philadelphia &
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generated troubling results. For example, the consent meta-
phor yielded the rule that, in a state requiring appointment of
an agent for service of process, a corporation complying with
the statute could be sued for claims arising outside the state,
while a corporation disregarding the law could be sued only for
claims arising within.*’

The presence metaphor was equally empty, since additional
criteria were needed to determine whether a corporation is
present in a certain place.*® It also was inconsistent with the
very premise that gave rise to the problem of corporate juris-
diction: the dictum in Bank of Augusta that corporations could
not exist outside their chartering state.*® And it was incon-
sistent with many decisions, such as those rejecting jurisdic-
tion on claims arising outside the state, notwithstanding a
corporation’s doing business, and thus presence, in a state,**
and those upholding jurisdiction, after the corporation had
ceased business in the state, for claims arising before the with-
drawal.*”

Reading Coal & Iron Co., 222 F. 148, 151 (S.D. N.Y. 1915) (Hand, J.)
(“The court, in the interests of justice, imputes results to the voluntary
act of doing business within the foreign state, quite independently of any
intent.”); Bagdon v. Philadelphia & Reading Coal & Iron Co., 111 N.E.
1075, 1076 (N.Y. 1916) (Cardozo, J.); Austin W. Scott, Jurisdiction Over
Nonresidents Doing Business Within a State, 32 HARv. L. REv. 871, 881
(1919).

447. Pennsylvania Fire Ins. Co., 243 U.S. at 95-96. For general criti-
cism of the consent metaphor, see Philip B. Kurland, The Supreme Court,
the Due Process Clause and the In Personam Jurisdiction of State Courts,
25 U. CHI L. REvV. 569, 578-82 (1958).

448. Hutchinson v. Chase & Gilbert, Inc.,, 45 F.2d 139, 141 (2d Cir.
1930):

It scarcely advances the argument to say that a corporation must
be “present” in the foreign state, if we define that word as de-
manding such dealings as will subject it to jurisdiction, for then
it does no more than put the question to be answered. Indeed, it
is doubtful whether it helps much in any event. It is difficult, to
us it seems impossible, to impute the idea of locality to a corpo-
ration, except by virtue of those acts which realize its purposes.
See also Farmers’ & Merchants’ Bank v. Federal Reserve Bank, 286 F.
566, 570-71 (E.D. Ky. 1922).

449. See supra note 210 and accompanying text.

450. E.g., Simon v. Southern R.R., 236 U.S. 115, 121-22 (1915).

451. E.g., American Ry. Express v. Royster Guano Co., 273 U.S. 274,
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Because the metaphors were empty, neither yielded a princi-
pled basis for determining when a corporation was doing busi-
ness in a state. With nothing to guide analysis, decisions were
often impressionistic, turning on nuance, and had little
precedential value. As in due process cases, the Supreme Court
abjured general rules, taking instead a case-by-case approach.
In St. Louis Southwestern Railway v. Alexander,*** it conclud-
ed:

[TThis case is to be decided upon the principles which have
heretofore prevailed in determining whether a foreign corpo-
ration is doing business within the district in such sense as
to subject it to suit therein. This court has decided each case
of this character upon the facts brought before it and has laid
down no all-embracing rule by which it may be determined
what constitutes the doing of business by a foreign corpora-
tion in such manner as to subject it to a given jurisdic-
tion '

As a result, said Learned Hand, “[i]Jt is quite impossible to
establish any rule from the decided cases; we must step from
tuft to tuft across the morass.”™

3. The Partial Rediscovery of Natural Justice

Nonetheless, several courts and scholars rediscovered the
natural justice basis for the doing business requirement.*®
As they found, no principle other than reasonableness or jus-
tice could rationalize the cases.*® The leading statement was

279-80 (1927); Mutual Reserve Fund Life Ins. Co. v. Phelps, 190 U.S.
147, 158 (1903).

452. 227 U.S. 218 (1913).

453. Id. at 227. See also Philadelphia & Reading Ry. v. McKibbin, 243
U.S. 264, 265 (1917) (Supreme Court’s “review extends to findings of fact
as well as to conclusions of law”); International Harvester Co. v. Ken-
tucky, 234 U.S. 579, 583 (1914).

454. Hutchinson v. Chase & Gilbert, Inc.,, 45 F. 2d 139, 142 (2d Cir.
1930).

455. E.g., Scott, supra note 446, at 882-84.

456. Hutchinson, 45 F.2d at 141; Farmers’ & Merchants’ Bank v. Fed-
eral Reserve Bank, 286 F. 566 (E.D. Ky. 1922); see also Note, What Con-
stitutes Doing Business By a Foreign Corporation for Purposes of Juris-
diction?, 29 CoLUM. L. REv. 187, 188 (1929).
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by Learned Hand, in Hutchinson v. Chase & Gilbert, Inc.,*
where he explained that:

There must be some continuous dealings in the state of the
forum; enough to demand a trial away from . . . home.

This . . . appears to us to be really the controlling consider-
ation, expressed shortly by the word “presence,” but involving
an estimate of the inconveniences which would result from
requiring it to defend, where it has been sued. We are to
inquire whether the extent and continuity of what it has
done in the state in question makes it reasonable to bring it
before one of its courts . ... This does not indeed avoid the
uncertainties, for it is as hard to judge what dealings make it
just to subject a foreign corporation to local suit, as to say
when it is “present,” but at least it puts the real question,
and that is something.*®

Yet Hand’s explanation, and similar explanations of others,
had little direct impact. Some other courts agreed that, in
principle, the fundamental consideration in the law of corpo-
rate jurisdiction was reasonableness or fairness. Yet they al-
most never applied it as the standard for deciding cases.
Instead, courts preferred to develop and apply ostensibly spe-
cific rules—for example, that “[t]he promotion of local trade
and the making of contracts on behalf of a foreign corporation
by an agent within a State [are] . . . substantial evidence that
it was doing business therein.™® Yet rules of this ilk were

457. 45 F.2d 139 (2d Cir. 1930).

458. Id. at 141. For another, similar opinion, see Farmers’ &
Merchants’ Bank, 286 F. at 577:

[Tlhere is a single fundamental principle at the bottom of each
one of these cases which necessitated the decision made. That
principle is this. The existence of jurisdiction in a case of this
kind depends upon whether, in view of the ultimate facts there-
of, the exercise of jurisdiction would be reasonable.

459. See Frene v. Louisville Cement Co., 134 F.2d 511, 519 (D.C. Cir.
1943) (Edgerton, J., concurring); Moore Mach. Co. v. Stewart-Warner
Corp., 27 F. Supp. 526, 529 (N.D. Cal. 1939); Hurley v. Wells-Newton
Nat’l Corp., 49 F.2d 914, 919 (D. Conn. 1931); Dahl v. Collette, 279 N.W.
561, 567 (Minn. 1938); International Shoe Co. v. Washington, 154 P.2d
801, 812 (Wash.), affd, 326 U.S. 310 (1945).

460. Eastern Livestock Coop. Mktg. Ass’n v. Dickenson, 107 F.2d 1186,
119 (4th Cir. 1939).
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never justified on principle—they were merely efforts to sum-
marize prior decisions without analysis—and they never
seemed to make determinations as to the propriety of juris-
diction any easier.*

C. The Status of the Law of Corporate Jurisdiction

Although the rediscovered natural justice approach was not
immediately influential, it ultimately prevailed as the constitu-
tional standard of International Shoe.'” To understand how
Hutchinson’s natural justice standard became International
Shoe’s constitutional standard, one must understand the ju-
risprudential status of the law of jurisdiction over corporations.

The law of corporate jurisdiction of the early twentieth cen-
tury is hard to categorize. In the nineteenth century, corporate
jurisdiction law was part of general law, and it seems to have
retained this status well into the twentieth century. Occasion-
ally, the fact was stated expressly, as in Tauza v. Susquehanna
Coal Co.'® where Judge Cardozo described a corporation’s
doing business in a state as a matter “of private international

law.™® More often, however, the status remained implic-
it—for example, in a general-law-type assumption of a single
body of law and principle governing jurisdiction over corpora-
tions, subject to minor statutory variations from state to state.
It was easy for courts to take this view. “Doing business” sup-
posedly referred to a fact, and the various tests were supposed-
ly directed toward ascertaining an objective state of affairs.
The tests, moreover, seemed to have nothing to do with any
policies or principles as to which states might disagree, and
seemed immune from intractable interstate differences. Hence,

461. See, e.g., Annotations, Solicitation within state (or District of Co-
lumbia) of orders for goods to be shipped from other state as doing busi-
ness within state within statutes prescribing conditions of doing business
or providing for service of process, 146 A.L.R. 941 (1943), 101 A.L.R. 126
(1936), 60 A.L.R. 994 (1929).

462. International Shoe Co. v. Washington, 326 U.S. 310 (1945).

463. 115 N.E. 915 (1917). Cf. Roark v. American Distilling Co., 97 F.2d
297, 298 (8th Cir. 1938) (“It is unnecessary to examine how far federal
courts are bound in determining their jurisdiction by State statutes . . .
or by State statutes construing such statutes”). -

464. Tauza, 115 N.E. at 917.
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courts freely and indifferently cited each other’s cases for guid-
ance in drawing conclusions about facts under review.'®
Scholars treated “doing business” as a univocal concept, which
all courts were engaged in a common enterprise to clarify and
understand.

Yet there was a puzzling feature to this law. What distin-
guished it from the rest of general law was the authoritative-
ness state courts gave Supreme Court decisions. The extent of
such deference was remarkable. For example, state courts
often relied on the Supreme Court’s general-law pronounce-
ments concerning doing business to help decide whether the
facts of a case fell within the language of a state statute basing
jurisdiction on doing business within the state.*®

One likely reason for the Court’s authority was its de facto
preeminence, at least since D’Arcy,’” in the general law of
jurisdiction. Another reason, increasingly significant after
Menefee,'® was the impact of the Due Process Clause.*®
Courts often assumed that, because due process lay in the
background of the law of jurisdiction, the incidents of jurisdic-
tion somehow presented federal, even constitutional, issues, on
which the Supreme Court had the ultimate say.””® Yet the
precise bearing of due process on the issue of a corporation’s
doing business in a state remained vague—necessarily so,

465. E.g., Frene v. Louisville Cement Co., 134 F.2d 511, 516 (D.C. Cir.
1943); Vilter Mfg. Co. v. Rolaff, 110 F.2d 491, 496 (8th Cir. 1940); Mas
v. Owens-Illinois Glass Co., 34 F. Supp. 415, 420 (E.D. Va. 1940); Ameri-
can Asphalt Roof Corp. v. Shankland, 219 N.W. 28, 29 (Iowa 1928);
Tignor v. L.G. Balfour & Co., 187 S.E. 468, 470 (Va. 1936).

466. E.g., American Asphalt Roof Corp., 219 N.W. at 30; Atlantic Nat’
Bank v. Hupp Motor Car Corp., 10 N.E.2d 131, 134 (Mass. 1937);
Mikolas v. Hiram Walker & Sons, 76 N.W. 36, 36 (Minn. 1898).

467. D'Arcy v. Ketchum, 52 U.S. (11 How.) 185 (1850); see supra notes
176-80 and accompanying text.

468. Riverside & Dan River Cotton Mills v. Menefee, 237 U.S. 189
(1915); see supra section V.C.

469. E.g., West Publishing Co. v. Superior Court, 128 P.2d 777, 780
(Cal. 1942), cert. denied, 317 U.S. 700 (1943); Atlantic Natl Bank, 10
N.E.2d at 133.

470. E.g., Cahill, supra note 201, at 692: “The course of decision of the
United States Supreme Court . .. is particularly instructive as it con-
trols to a great extent the decision of state tribunals since the question
of jurisdiction is usually raised on the Fourteenth Amendment.”
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because, as we have seen, whether a corporation was doing
business in a state was also treated as a question of fact.
Courts thus contented themselves with nebulous statements
such as: “Whether . . . a corporation is doing business in the
state is a question of jurisdiction, and in its last analysis it is
one of due process of law, under the Constitution of the United
States.”™” As a result, “doing business” was jurisprudentially
ambiguous. The concept was both general and federal, both
fact and law. It was connected to constitutional law, but in a
very uncertain way. ,

Given such a framework, and given the blurriness of the
distinction between federal and state judge-made law, the
notion that corporate jurisdiction was ultimately a matter of
reasonableness held great potential. After all, reasonableness
was an established standard of due process. Thus, if one did
not demand analytical rigor, one could use reasonableness to
clarify the connection between due process and the law of cor-
porate jurisdiction. For one might conclude not only that the
law of doing business was governed by a reasonableness stan-
dard, but that it was governed by a reasonableness standard
because due process so required.*”? The Court in International
Shoe*™ took this step.

VII. INTERNATIONAL SHOE AND THE NEW CONSTITUTIONAL
LAaw

The Supreme Court in International Shoe professed to ratio-
nalize, not change, the law of jurisdiction. It purported to clari-
fy the foundations of existing law. To that end, it followed
Hutchinson, agreeing that “doing business” and “presence”
were not simple facts but conclusions; in particular, conclu-
sions that a more basic standard for the validity of jurisdiction
was satisfied.”’* Regarding that fundamental standard, the

471. North Wisconsin Cattle Co. v. Oregon Short Line R.R., 117 N.W,
391, 392 (Minn. 1908).

472. The first judicial suggestion of this appears to have been in
Farmers’ & Merchants’ Bank v. Federal Reserve Bank, 286 F. 566, 577
(E.D. Ky. 1922). The suggestion, though, had little apparent influence on
the development of the law.

473. International Shoe Co. v. Washington, 326 U.S. 310 (1945).

474. Id. at 316-17.
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Court also followed Hutchinson, agreeing that reasonableness
and fairness were essential elements.’”® Like others before it,
the Court returned to the natural justice foundations of the
law.

In these aspects of the opinion, the Court appeared to say
little new. Yet despite the purported adherence to existing law,
the Court actually made enormous changes.

A. The Approach Taken

Hutchinson’s fundamental standard for corporate jurisdiction
was simply that of reasonableness;' International Shoe’s
was that of “satisfy[ing] the demands of due process.”” But
the demands of due process were here understood to be de-
mands of reasonableness.*® Thus the Court could identify the
reasonableness standard implicit in the jurisdiction case law
with the due process standard. In this way, the law of corpo-
rate jurisdiction—in particular, the law of doing business—was
retrospectively constitutionalized.

This move alone probably would have done little to trans-
form the law. Reasonableness, after all, is reasonableness, and
the Court was already the de facto authority in this branch of
law. However, constitutionalizing reasonableness was not the
only change the Court made. In a critical move, it conflated the
new constitutional standard for corporate jurisdiction with the
established constitutional requirement of in-state service, os-
tensibly creating a single constitutional standard. The Court
announced that, with respect to jurisdiction, “due process re-
quires” either that the defendant be “present within the territo-
ry of the forum™™—the Pennoyer-Menefee rule—or that
“maintenance of the suit does not offend ‘traditional notions of
fair play and substantial justice””—the new rule based on rea-
sonableness.”®® In-state service and reasonableness were
treated as alternative ways to satisfy the same constitutional

475. Id. at 317.

476. Hutchinson v. Chase & Gilbert, Inc.,, 46 F.2d 139, 141 (2d Cir.
1930).

477. International Shoe, 326 U.S. at 317.

478. Id. at 316. '

479. Id.

480. Id.
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demand.**

This blending of the two due process requirements is ques-
tionable: they are very different and have little to do with each
other. The Pennoyer-Menefee requirement is rooted in a theory
of fundamental rights. It deals primarily with jurisdiction over
individuals and is designed to protect them against illegitimate
exercises of state power. It underlies the Court’s epigram that
the Due Process Clause “does not contemplate that a state may
make binding a judgment in personam against [a] ... defen-
dant with which the state has no contacts, ties, or rela-
tions.”*®® The reasonableness requirement, by contrast, is
grounded in principles of natural justice, and is concerned
mainly to protect corporations against inconvenience and un-
fairness. It underlies the Court’s observation, echoing Moulin,
that:

[Tlo the extent that a corporation exercises the privilege of
conducting activities within a state, it enjoys the benefits and
protection of the laws of that state. The exercise of that privi-
lege may give rise to obligations, and, so far as those obliga-
tions arise out of or are connected with the activities within
the state, a procedure which requires the corporation to re-
spond to a suit brought to enforce them can, in most instanc-
es, hardly be said to be undue.*®

The requirements, thus, have different foundations, and they
are concerned with different types of persons and with differ-
ent aspects of jurisdiction. Only in the most attenuated way
can they be considered aspects of a single, more basic require-
ment.

By treating the requirements as alternatives, the Court was
led to assimilate the concerns and rationales of each into the
other. One consequence was to attenuate the supposed funda-
mental right underlying the requirement of in-state service.
For if the legitimacy of jurisdiction can be a matter of reason-

481. Professor Kevin Clermont also sees two constitutional themes in
International Shoe. One he characterizes as reasonableness, and the other
as power. Kevin M. Clermont, Restating Territorial Jurisdiction and Ven-
ue for State and Federal Courts, 66 CORNELL L. REv, 411, 415-16 (1981).

482, International Shoe, 326 U.S. at 319 (citing Pennoyer v. Neff, 95
U.S. 714 (1877)).

483. Id.
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ableness and convenience, the supposed right not to be subject
to jurisdiction cannot be absolute after all. This attenuation
can be seen in the epigram quoted above. Note that it subtly
reinterprets Pennoyer’s concern to be that of the defendant’s
“contacts, ties, or relations” with a state, rather than the single
tie of physical presence.

Conversely, the assimilation of the two requirements inject-
ed a new set of factors into the reasonableness calculus: funda-
mental rights and international law. From this emerged Inter-
national Shoe’s hybrid test for jurisdiction, requiring contacts
“with the state of the forum [such] as make it reasonable, in
the context of our federal system of government, to require the
corporation to defend the particular suit which is brought
there.”*® The “our federal system” factor is novel and its
meaning in this context anything but clear.

The inevitable result of the Court’s purported restatement of
the law was not to clarify and rationalize, but to plant the
seeds of confusion. Despite the praise generally given the opin-
ion, the reasoning is questionable and the rules stated make
little sense.

B. The Approach Not Taken

The International Shoe opinion can thus be criticized for
confusing distinct constitutional tests. It can also be criticized
on the ground that its new approach to jurisdiction is inconsis-
tent with then-prevailing jurisprudential trends. Justice Black,
in dissent, objected that the decision greatly extended the
Court’s power and discretion to supervise state court jurisdic-
tion. He complained that the Court henceforth “will ‘permit’
the State to act if ... we conclude that it is ‘reasonable’ to
subject [a defendant] to suit,”® and thought it “a judicial de-
privation to condition [the] exercise of [state power] upon this
Court’s notion of ‘fair play.”*® It is surprising that the other
Justices did not agree, for the Court at the time was in the
process of repudiating its authority to supervise or second
guess exercises of state power.

484, Id. at 317.
485, Id. at 324 (Black, J., dissenting).
486. Id. at 324-25 (Black, J., dissenting).
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With respect to general law, the seminal case is Erie Rail-
road v. Tompkins.*" Holding that positivism is the canonical
jurisprudence of federal courts,”®® the Court in Erie banished
general law forever. Henceforth, in any case where federal law
did not apply, federal courts were to apply state law, including
state common law as announced by state courts, rather than
law as federal courts thought it should be.**® Subsequent cas-
es made it clear that all general law was banished, even the
earlier, less controversial variety that courts understood as
international law. The most important case in this regard is
Klaxon Co. v. Stentor Electric Manufacturing Co.'* a pre-
International Shoe case in which the Court held that the prin-
ciples of Erie extend to the law of conflicts. No longer would
there be a general, or international law, of conflicts; instead,
federal courts in diversity cases were to apply state choice of
law rules.*! Since the law of jurisdiction is understood to be
part of the law of conflicts, Erie and Klaxon undermined the
case for continued federal court supervision of the law of juris-
diction.” They certainly disallowed its continued treatment
as a branch of general law.

Thus, the jurisprudence of Erie seemed to require that the
law of jurisdiction become state law or federal constitutional
law. But concurrent developments in constitutional law seemed
to preclude the latter. In a string of decisions beginning with
West Coast Hotel Co. v. Parrish,'® the Court repudiated its
substantive due process jurisprudence; it renounced the gener-

487. 304 U.S. 64 (1938).

488. “IBlut law in the sense in which courts speak of it today does not
exist without some definite authority behind it . . . . [Tlhe authority and
only authority is the State.” Id. at 79 (quoting Black & White Taxicab &
Transfer Co. v. Brown & Yellow Taxicab & Transfer Co., 276 U.S. 518,
533, 535 (1928) (Holmes, J., dissenting)).

489. Erie, 304 U.S. at 78.

490. 313 U.S. 487 (1941).

491. Id. at 496.

492. Although the Supreme Court has not considered the issue, federal
courts of appeals have unanimously agreed that federal courts in diversi-
ty cases must apply state statutes and court rules governing the scope of
jurisdiction over non-residents. See, e.g., Arrowsmith v. United Press Intl,
320 F.2d 219 (2d Cir. 1963) (en banc).

493. 300 U.S. 379 (1937).
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al power to invalidate state legislation as violating fundamen-
tal rights. Shortly after International Shoe, the Court summa-
rized this development by affirming the “power [of states] to
legislate against what are found to be injurious practices in
their internal commercial and business affairs, so long as their
laws do not run afoul of some specific federal constitutional
prohibition, or of some valid federal law.”® The only residual
authority the Court expressly allowed itself was to protect
individuals against the invasion of liberties found in the Bill of
Rights.**

This change in the character of constitutional law, like the
change in the nature of law applied in diversity cases, had a
direct impact on jurisdiction and conflicts of law.**® The Court
began consistently to uphold the exercise of state legislative
jurisdiction over non-residents whenever the state had an
interest in regulating the activities in question. One such line
of cases dealt with insurance regulation*” and broadly up-
held the power of a state to regulate the activities of an insur-
ance company that did any business in the state. Another line
dealt with taxation, and upheld state power to tax intangibles
irrespective of any supposed out-of-state situs.**® Yet another
line of cases upheld the broad discretion of states to apply
their own law in situations where application of foreign law
would contravene state policies.*®

Had the Court in International Shoe taken the approach of
these cases, it would have been led to adopt a position of defer-
ence toward state court exercises of jurisdiction over non-resi-
dents. A state’s exercise of judicial jurisdiction would be
deemed a matter of state policy relating to the protection of its

494. Lincoln Fed. Labor Union v. Northwestern Iron & Metal Co., 335
US. 525, 536 (1949).

495. United States v. Carolene Prods. Co., 304 U.S. 144, 152 & n4
(1938). -

496. See Rheinstein, supra note 117, at 789-90.

497. See Hoopeston Canning Co. v. Cullen, 318 U.S. 313 (1943); Osborn
v. Ozlin, 310 U.S. 53 (1940). _

498. See Greenough v. Tax Assessors, 331 U.S. 486 (1947); State Tax
Comm’n v. Aldrich, 316 U.S. 174 (1942); Curry v. McCanless, 307 U.S.
367 (1939).

499. See Pink v. A.AA. Highway Express, Inc., 314 U.S. 201 (1941);
Griffin v. McCoach, 313 U.S, 498 (1941).
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citizenry, and not a matter for Court concern. Inexplicably, the
Court ignored this possibility.

C. The Trend to Deconstitutionalize

Deconstitutionalization of the law of jurisdiction was not a
mere theoretical possibility. Although the Court declined to
take that approach in International Shoe, subsequent jurisdic-
tional decisions moved toward a position highly deferential to
state interests and policies. In Mullane v. Central Hanover
Bank & Trust Co.”® the Court upheld the exercise of juris-
diction over non-resident trust beneficiaries in a proceeding to
settle accounts in common trust funds. Jurisdiction was prop-
er, the Court held, not because of minimum contacts, not even
because of “reasonableness,” but simply because of the state’s
interest.:

[T]he interest of each state in providing means to close trusts
that exist by the grace of its laws and are administered un-
der the supervision of its courts is so insistent and rooted in
custom as to establish beyond doubt the right of its courts to
determine the interests of all claimants, resident or nonresi-
dent . ...™

There was no suggestion of any fundamental interest in free-
dom from adjudications by foreign courts. The only individual
right the Court recognized was the procedural due process
right to notice and an opportunity to be heard.’®

This deferential approach was pursued for about a decade.
The most expansive, and the last, in the line of cases was
McGee v. International Life Insurance Co.*® Noting a trend -
“toward expanding the permissible scope of state [court] juris-
diction over foreign corporations and other nonresidents,”*
the Court held that a foreign insurer was subject to jurisdic-
tion in a suit on an insurance contract issued to a state resi-
dent. Again, the rationale was state interest, here in insurance
contracts:

500. 339 U.S. 306 (1950).
6501. Id. at 313.

502. See id.

503. 356 U.S. 220 (1957).
504. Id. at 222.
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It is sufficient for purposes of due process that the suit was
based on a contract which had substantial connection with
that State . . .. The contract was delivered in California, the
premiums were mailed from there and the insured was a
resident of that State when he died. It cannot be denied that
California has a manifest interest in providing effective
means of redress for its residents when their insurers refuse.
to pay claims,*®

Again, there was no reference to any right to avoid litigation in
foreign courts. The insurer’s argument about the inconvenience
of suit in California was peremptorily brushed aside.’®

These cases treated constitutional questions about jurisdic-
tion very much as the Court has come to treat such questions
about choice of law.*” In matters of choice of law, the Court
took, and continues to take, the position that a state may con-
stitutionally apply its own law to a case so long as it has some
interest that makes the choice of domestic law neither arbi-
trary nor fundamentally unfair.*® Since jurisdiction and
choice of law are closely related areas of conflicts law, the con-
vergence of standards is not surprising,

However, the movement toward a highly deferential stan-
dard for jurisdiction was abruptly terminated by the decision
in Hanson v. Denckla®® Specifically repudiating the ap-
proach, and even the relevance, of the choice of law cases,’"
the Court uncritically revived the hybrid approach of Interna-
tional Shoe. It mandated a fact-intensive reasonableness inqui-
ry, modified by concerns with individual rights and interna-
tional law; and held it “essential . . . that there be some act by
which the defendant purposefully avails itself of the privilege

505. Id. at 223 (citations omitted).

506. Id. at 224. '

507. See, eg., Clay v. Sun Ins. Office, Ltd., 377 U.S. 179 (1964);
Carroll v. Lanza, 349 U.S. 408 (1955); Cardillo v. Liberty Mut. Ins. Co.,
330 U.S. 469 (1947).

508. See Allstate Ins. Co. v. Hague, 449 U.S. 302, 312-13 (1985) (plu-
rality opinion); Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 818-19
(1981). '

509. 357 U.S. 235 (1958).

510. Id. at 253-54.
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of conducting activities within the forum state.”' The Court
insisted that:

[Ilt is a mistake to assume that this trend [toward expanding
jurisdiction over non-residents] heralds the eventual demise
of all restrictions on the personal jurisdiction of state courts.
Those restrictions are more than a guarantee of immunity
from inconvenient or distant litigation. They are a conse-
quence of territorial limitations on the power of the respec-
tive States. However minimal the burden of defending in a
foreign tribunal, a defendant may not be called upon to do so
unless he has had the “minimal contacts” with that State
that are a prerequisite to its exercise of power over him.**

Thus was the constitutional amalgam of International Shoe
reinstated as the framework for the law of jurisdiction.

VIII. PERSONAL JURISDICTION AND THE ROLE OF THE SUPREME
COURT

This Article’s account of the development of the law of juris-
diction paints a distressing picture. Lack of state power has
been converted into fundamental right; natural right has been
confused with reasonableness or natural justice; customary law
has been stultified through a priori constraints; general law
has been transmuted into constitutional law; standards have
been built through wooden manipulation of concepts. One is
left unsure what the law of jurisdiction really is, or should be,
about. State power? Individual rights? Reasonable state con-
duct? The very meaning of “jurisdiction” is unclear and there
are no obvious sources of enlightenment.”™

Questions of what “jurisdiction” really means and what the
law really should be about are deep and difficult ones. They
must be left for another day. Here, we examine more practical
questions that emerge from the foregoing discussion, viz.:
Should the law of jurisdiction continue to be treated as a
branch of the law of due process? What should be the role of

511. Id. at 253.

512. Id. at 251 (citations omitted).

513. See Louise Weinberg, The Place of Trial and the Law Applied:
Overhauling Constitutional Theory, 59 U. CoLo. L. REv. 67, 101-02
{1988).
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the Supreme Court in the law of jurisdiction? and How should
the law of jurisdiction be reformed?

A. Due Process and the Contemporary Law of Jurisdiction

The contemporary law of jurisdiction is not a part of the law
of procedural due process. Notice, opportunity to be heard, and
fairness in decision-making are not its subjects. Rather, as a
result of International Shoe and its reaffirmation in Hanson,
the due process law of jurisdiction has three main concerns:
federalism and state sovereignty; a liberty interest of the de-
fendant; and reasonableness. None of these is a legitimate
basis for a due process law. Alone and in combination, they
help make current law a muddle.

1. Federalism and Sovereignty

International Shoe demands that the reasonableness of an
. exercise of jurisdiction be determined “in the context of our
federal system of government.” Yet the Court has never
methodically explained what aspects of the federal system are
relevant to the determination. Nor has it ever explained just
how federalism considerations are to be taken into account.
And, most problematic, it has never explained why concerns
with federalism should be read into the Due Process Clause.
Instead of explaining, it has temporized. For example, in
World-Wide Volkswagen Corp. v. Woodson,”’® the Court flatly
stated that federalism and state sovereignty were central,
independent concerns of jurisdictional due process. In ipse dixit
it announced that a function of the minimum-contacts stan-
dard was “to ensure that the States, through their courts, do
not reach out beyond the limits imposed on them by their sta-
tus as coequal sovereigns in a federal system.”’® Yet, two
years later, the Court changed its mind, explaining that “[t]he
restriction on state sovereign power described in World-Wide
Volkswagen Corp. . . . must be seen as ultimately a function of
the individual liberty interest preserved by the Due Process

514. International Shoe Co. v. Washington, 326 U.S. 310, 317 (1945).
515. 444 U.S. 286 (1980).
516. Id. at 292.
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Clause.” As the Court recognized, the Due Process Clause
“makes no mention of federalism concerns.”® But then, in
Burger King Corp. v. Rudzewicz,””® the Court reintroduced
federalism, once again as a factor bearing on the reasonable-
ness of the exercise of jurisdiction. Quoting World-Wide Volks-
wagen, it permitted consideration of “the interstate judicial
system’s interest in obtaining the most efficient resolution of
controversies,’ and the ‘shared interest of the several States in
furthering fundamental substantive social policies.”” In
Asahi Metal Industry Co. v. Superior Court,”® the Court even
generalized these factors, permitting the reasonableness deter-
mination to take into account “the procedural and substantive
policies of other nations whose interests are affected by the
assertion of jurisdiction by the [state] court.”*

There is good reason to believe that considerations of sover-
eignty and interstate relations ought to play some role in the
law of jurisdiction.”” After all, that law derives from the law
of nations, the law governing relations among sovereign
states.®® Even today the international law of jurisdic-
tion—although much different from the nineteenth-century
law—remains principally a law of intersovereign relations.’®

517. Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee,
456 U.S. 694, 703 n.10 (1982).

518. Id.

519. 471 U.S. 462 (1985).

520. Id. at 477 (quoting World-Wide Volkswagen, 444 U.S. at 292).

521. 480 U.S. 102 (1987).

522. Id. at 115.

523. See Arthur T. von Mehren & Donald T. Trautman, Jurisdiction to
Adjudicate: A Suggested Analysis, 719 HARvV. L. REv. 1121, 1127 (1966):
“[dlurisdictional rules ordinarily presuppose, and are designed to ensure,
not only that other concerned jurisdictions will not take serious offense
at the assertion of jurisdiction in the original proceeding, but that they
will not act affirmatively to frustrate the results reached in the original
proceeding.”

524. Observe, however, that the need for a law of jurisdiction within
the United States arises not so much from the independence of the
states as from the independence of their court systems. If state judicial
systems were integrated through a mechanism for interstate transfer of
cases, the law of jurisdiction, if needed at all, would look very different,
notwithstanding the continued independence of the states.

525. Jurisdiction issues under international law usually arise in the
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But from this it does not follow that due process must incorpo-
rate considerations of sovereignty and federalism. Rather,
what follows is the contrary: that the law of jurisdiction cannot
plausibly be treated as a part of the law of due process.®

‘There is no historical or interpretive basis for reading into
the Fourteenth Amendment any concern with safeguarding the
role of states as sovereignties in the federal system.’” In-
deed, it is odd to suppose that a constitutional provision de-
signed to limit state sovereignty should be read to protect it.
Considerations of sovereignty and federalism crept into due
process jurisprudence—but only into the part dealing with
jurisdiction—because of Justice Field's confusion of individual
rights with lack of state power, and because of the traditional
association of acquiring jurisdiction with providing notice (a
genuine due process concern). To persist in believing that sov-
ereignty and interstate federalism are concerns of due process
is to perpetuate illogic and confusion.

Indeed, to persist in treating interstate federalism as a con-
cern of due process is to perpetuate obstacles to the rational
evolution of the law. Before Pennoyer, state rules of jurisdiction
evolved and were understood as practical accommodations
between interests in asserting and resisting jurisdiction. The
prevailing standards for international jurisdiction were stan-
dards of comity, and they changed as state practices changed.
Pennoyer substituted for this practical and evolutionary frame-
work a scheme of supposedly timeless truths that disregarded
the needs and practices of states and litigants. Its a priori
framework proved to be utterly unworkable. So much is shown

context of proceedings to enforce foreign judgments. See, e.g., von Mehren
& Trautman, supra note 523, at 1126-27. Treaties and conventions often
govern the issue. See Gary B. Born, Reflections on Judicial Jurisdiction
in International Cases, 17 GA. J. INTL & ComP. L. 1, 15-16 (1987). For
other ways in which sovereignty concerns affect international jurisdiction,
see 28 U.S.C. §§ 1330, 1605-11 (1988 & Supp. 1992) (Foreign Sovereign
Immunities Act of 1976).

526. This is not to say that a person cannot be deprived of due process
in connection with an exercise of jurisdiction, through deprivation of
notice or an opportunity to be heard. But that is denial of procedural
due process, not denial of any special kind of jurisdictional due process.

527. See Redish, supra note 5, at 1124-33; Clermont, supra note 481, at
447 n.161. '
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by the continued evolution of state jurisdictional practices after
Pennoyer, even after Menefee, in the shadow of the timeless
framework—through elaboration of the comity-based excep-
tions that Pennoyer offhandedly and inexplicably allowed. In-
deed, the unworkablility of the abstract framework is shown
though its ultimate rout by those later-evolved practices.
Today’s reliance on theories of interstate federalism, even pro-
gressive ones, as constraints on jurisdiction, generates the
same untenable consequences as did reliance on Pennoyer’s
theory of sovereignty. For example, the Court in World-Wide
Volkswagen stated that:

Even if the defendant would suffer minimal or no inconve-
nience from being forced to litigate before the tribunals of
another State; even if the forum State has a strong interest
in applying its law to the controversy; even if the forum State
is the most convenient location for litigation, the Due Process
Clause, acting as an instrument of interstate federalism, may
sometimes act to divest the State of its power to render a
valid judgment.**

Thus results the incredible conclusion that a prohibition on
jurisdiction may be absolute and unchallengeable even if the
prohibition serves the legitimate interest of no one.”® It is dif-
ficult to understand how such a wooden, purposeless law could
be developed and applied in any coherent way.
Constitutionalizing federalism and sovereignty in this way
tends to undermine the very institutions they seek to protect.
As one treatise concludes, “[t]he theory of state sovereignty, in
-elevating the position of the states individually to something
like that of independent nations, has had the paradoxical effect
of constricting the judicial authority of the state court systems
as a whole.” Constitutionalizing the law of jurisdiction, and
thus making the Supreme Court the final arbiter of legitimacy,
interferes with the states’ ability to work out rules that practi-

528. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 294
(1980).

629. See Graham C. Lilly, Jurisdiction Over Domestic and Alien Defen-
dants, 69 VA. L. REv. 85, 109-10 (1983).

630. See FLEMING JAMES, JR. ET AL., CIVIL PROCEDURE § 2.21, at 91
(4th ed. 1992).
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cally and consensually accommodate their interests (and the
interests of their citizens) in asserting and resisting jurisdic-
tion. Rather than permitting states to develop a satisfactory
theory of sovereignty through practice and experiment,
constitutionalization results in the judiciary selecting a theory
and imposing it on the states. Yet, on what basis are courts to
make the selection?

Even the Supreme Court has repudiated such a self-defeat-
ing approach to federalism and sovereignty in a different, albe-
it related, context. Nevada v. Hall,™' decided shortly before
World-Wide Volkswagen, involved a state court’s refusal to
uphold another state’s assertion of sovereign immunity in a
tort action. The Supreme Court, in contrast to its approach in
World-Wide Volkswagen, rejected the view that the Constitu-
tion mandates any particular theory of interstate sovereign-
ty.*® Instead, it held that one state’s recognition of another’s
sovereignty is primarily a matter of comity, which the states
must work out among themselves.®® As the Court explained,
imposing federal limitations on one state’s choice of conditions
for recognizing the sovereignty of other states, “by inference
from the structure of our Constitution and nothing else,” would
“constitute the real intrusion on the sovereignty of the
States—and the power of the people—in our Union.”*

Of course, these arguments would be moot if, as the Court
has suggested, the Due Process Clause were concerned with
sovereignty and federalism only indirectly, by protecting a
liberty interest involving considerations of federalism and
sovereignty. But there is no such liberty interest underlying
the law of jurisdiction.

2. Liberty Interest

In Insurance Corp. of Ireland v. Compagnie des Bauxites de
" Guinee,”™ the Supreme Court reinstated fundamental rights
as a key to jurisdiction law, noting that “[t]he personal juris-

531. 440 U.S. 410 (1979).
532. Id. at 426-27.

533. Id.

534. Id.

535. 456 U.S. 694 (1982).
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diction requirement recognizes and protects an individual lib-
erty interest.”™ In Burger King Corp. v. Rudzewicz,” this
liberty interest moved to center stage; the Court began its
analysis by stating: “[t]he Due Process Clause protects an
individual’s liberty interest in not being subject to the binding
judgments of a forum with which he has established no mean-
ingful ‘contacts, ties, or relations.”™® This emphasis on a lib-
erty interest is understandable; it tends to justify application
of the Due Process Clause, which protects fundamental rights
and interests.

Yet despite the emphasis, the Court has never, in all the
cases subsequent to Pennoyer, defined this supposed right or
interest, or explained why it should be protected by the Four-
teenth Amendment. The Court’s casual statement in Burger
King, quoted above, is typical of the Court’s lack of attention to
the matter. It is also circular. The term “meaningful contacts”
is not independently meaningful; which contacts are meaning-
ful must be determined by reference to the liberty interest pro-
tected. Hence, the statement is little more than the tautology
that there is a jurisdictional liberty interest in not being de-
prived of one’s jurisdictional liberty interest.

Although efforts have been made to give content to this sup-
posed liberty interest, generally in terms of convenience or
fairness,”® they have been unsuccessful. It is implausible to
define the purported interest as one of not having to litigate in
inconvenient fora. First, the definition does not reflect current
law. For example, “meaningful” contacts that serve as the basis
for jurisdiction may be entirely past contacts,** which have

536. Id. at 702.

537. 471 U.S. 462 (1985).

538. Id. at 471-72 (quoting International Shoe Co. v. Washington, 326
U.S. 310, 319 (1945)). The interest, though, may now be back in the
wings; it went unmentioned in two important subsequent cases. See
Burnham v. Superior Court, 495 U.S. 604 (1990); Asahi Metal Indus. Co.
v. Superior Court, 480 U.S. 102 (1987).

539. See, eg., Harold S. Lewis, Jr., The “Forum State Interest” Factor
in Personal Jurisdiction Adjudication: Home-Court Horses Hauling Consti-
tutional Carts, 33 MERCER L. REV. 769 (1982). Professor Lewis argues
that “the sole proper concern of due process in the personal jurisdiction
context is to assure the parties a fair forum.” Id. at 771.

540. See, e.g., Witbeck v. Bill Cody’s Ranch Inn, 411 N.W.2d 439, 449
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no bearing on the present convenience of the forum to the de-
fendant. Or, to take another example, a due process jurispru-
dence based on convenience should also limit inconvenient
intrastate exercises of jurisdiction (i.e. venue). The law, howev-
er, is otherwise.* '

Of course, one might argue that this only shows the need to
set the law straight. Yet even if so, a more basic objection
remains: the liberty-interest-in-convenience approach begs the
point at issue. Where does this supposed interest come from
and why should the Constitution be thought to protect it? Nei-
ther text nor history suggests that a constitutionally-protected
right or interest in litigation convenience should be recognized.
To the contrary, the Article III grant of diversity jurisdiction
bespeaks a constitutional expectation that defendants (and
plaintiffs) will litigate away from home.*? It addresses the
resulting problem, not of inconvenience, but of potential unfair-
ness. Perhaps for this reason, current law views a defendant’s
interest in not being sued in an inconvenient forum as so un-
important that it is outweighed by institutional interests.**®
For example, in the federal system, denials of motions to dis-
miss for lack of personal jurisdiction are not immediately ap-
pealable.** |

Nor does it help to note that procedural due process protects

(Mich. 1987) (contacts long after claim arose are irrelevant to jurisdic-
tion). Cf. Zeisler v. Zeisler, 553 S.W.2d 927, 931 (Tex. Civ. App. 1977)
(inconvenience of forum is no obstacle to jurisdiction if due process clause
otherwise satisfied). )

541. See Burger King, 471 US. at 477-78. Cf. Leroy v. Great Western
United Corp., 443 U.S. 173, 181 (1979) (addressing propriety of venue
first in order to avoid difficult Constitutional question of validity of juris-
diction). Venue may, however, give rise to procedural due process ques-
tions. See, e.g., Piwowar v. Washington Lumber & Coal Co., 405 N.E.2d
576, 5679 (Ind. Ct. App. 1980); Ramirez v. State, 550 S.W.2d 121, 125
(Tex. Civ. App. 1977).

542. U.S. CONST. art. III, § 2.

543. See Lauro Lines v. Chasser, 490 U.S. 495, 502-03 (1989) (Scalia,
J., concurring).

544. Id. at 503 (stating that “the right [not to be sued elsewhere] is
not sufficiently important to overcome the policies militating against
interlocutory appeals”); Van Cauwenberghe v. Biard, 486 U.S. 517, 526-27
(1988) (holding that motion to dismiss on the ground of immunity from
civil process is not immediately appealable).
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individuals against extreme litigation inconvenience. For if the
inconvenience the supposed liberty interest guards against is
inconvenience so severe as to effectively deprive a person of a
hearing, then jurisdictional due process simply collapses into
procedural due process.**® There would be no distinct law of
jurisdictional due process and no need to hypothesize a liberty
interest. Yet, on the other hand, if jurisdictional due process is
understood to protect against a lesser, or different, inconve-
nience, the fact that procedural due process safeguards persons
against extreme litigation inconvenience is irrelevant.

It is equally unavailing to explain the supposed liberty inter-
est as one in avoiding assertions of jurisdiction that offend
“traditional notions of fair play and substantial justice’—the
standard announced in International Shoe.*** This approach
assumes that natural justice provides the substance of the ju-
risdictional right. The assimilation of the two, begun in Inter-
national Shoe, is thereby made complete. The approach has
several problems. ,

To begin, identifying the liberty interest with natural justice
or reasonableness makes the purported liberty interest redun-
dant. For if due process already requires fair play and substan-
tial justice, nothing is gained by adding that due process also
protects a liberty interest in the very same thing.

There are still other problems with the approach. They de-
pend, however, on how it is refined, since the proposed explica-
tion of the liberty interest is ambiguous. To identify “fair play
and substantial justice” with the jurisdictional liberty interest
could mean any of three very different things. First, it could
mean identification of the liberty interest with the reasonable-
ness standard which developed for corporate jurisdiction. This,

545. Cf. Phillips v. Pennsylvania Higher Educ. Assist. Agency, 6567 F.2d
5564, 561-66 (3d Cir. 1981), cert. denied, 455 U.S, 924 (1982) (assessing
procedural due process challenge to inconvenient venue). For a discussion
of the kind of analysis a procedural due process law of jurisdiction might
involve, see Stephen E. Gottlieb, In Search of the Link Between Due
Process and Jurisdiction, 60 WAsSH. U, L.Q. 1291, 1321-36 (1983).

546. International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945)
(quoting Miliken v. Myer, 311 U.S. 457, 463 (1940)); see also Phillips
Petroleum Co. v. Shutts, 472 U.S. 797, 807 (1985) (discussing defendant’s
minimum contacts with the state, which accorded with the “traditional
conception of fair play and substantial justice”).
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however, is bizarre: why should the right of natural persons to
be free from state court determinations be measured by a stan-
dard developed specially for analyzing the activity of non-natu-
ral persons? As we have seen, notions of jurisdictional rights
and jurisdictional reasonableness developed to solve different
problems. International Shoe’s assimilation of the two was
unmotivated and ill-advised; there is no good reason for taking
the next step of identifying them completely.

Second, it could mean identification of the liberty interest
with a traditional—in the sense of pre-Pennoyer—standard of
reasonableness in the exercise of jurisdiction. This would ap-
pear to overcome the objections raised to the first interpreta-
tion, but at the expense of vacuity. The traditional rules of
jurisdiction had their origin as rules of international law, and
they were primarily rules governing relations among states.
Unlike as with rules for giving notice, concepts of reasonable-
ness, fair play and substantial justice toward individuals did
not shape the traditional standards for jurisdiction. It is highly
doubtful that the word “traditional,” within the phrase “tradi-
tional notions of fair play and substantial justice” means any-
thing in the context of jurisdiction.’

Third, it might mean that the liberty interest should be
defined by reference to a general notion of reasonableness or
justice applied in the jurisdiction context. Yet, what might be
the content of such a general notion of jurisdictional reason-
ableness? The failure of the first two efforts to give a more
specific meaning to the notion suggests that this third effort is
also unavailing. Indeed, the emptiness of any general notion of
jurisdictional reasonableness will be shown in the next Section.

Thus, despite all the references to jurisdictional rights or

547. Thus, in Burnham v. Superior Court, 495 U.S. 604, 622-23 (1990),
Justice Scalia was wrong to conclude that transient jurisdiction satisfied
“traditional notions of fair play and substantial justice” because the meth-
od was traditional. Fair play and substantial justice were irrelevant to
the legitimacy of transient jurisdiction in the nineteenth century. Rather,
if anything legitimated transient jurisdiction, it was a theory of state
power. This is clear from Murphy v. John S. Winter & Co., 18 Ga. 690
(1855), Peabody v. Hamilton, 106 Mass. 217 (1870), and the other cases
cited by Justice Scalia to establish the general historical acceptability of
transient jurisdiction. Burnham, 495 U.S. at 610-14.
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liberty interests, no such right or interest seems to exist. It is
sound without sense. Today’s liberty interest originated as
yesterday’s deus ex machina: a hypothesized right whose main
function may have simply been to justify Supreme Court con-
trol over state court jurisdiction. In Pennoyer,** the right en-
visioned was a right to avoid certain judicial determinations,
most likely ones that were insufficiently linked to the prospect
of enforcement. Yet the right was neither explained nor justi-
fied. Its grip, moreover, was initially tenuous. After Pennoyer,
the Court, and even Justice Field, long declined to rest deci-
sions on it. Until Menefee,*® due process was believed to be
applicable to jurisdiction because of the potential for depriva-
tion of property in enforcement, not because of a potential for
deprivation of liberty in adjudication.

Ultimately, Field’s hypothesized proteéted right was accept-
ed, but without analysis. Furthermore, it was never refined.
The Court never explained the right nor why it should be pro-
tected by the Fourteenth Amendment. Jurisdiction jurispru-
dence has relied on the supposition of a right or liberty interest
mainly as a basis for invoking the Fourteenth Amendment to
control jurisdiction, rather than for substantive content. In
effect, the supposition of a jurisdictional right expresses an in-
stinct that jurisdiction must have limits; it is cast as a right in
keeping with constitutional rhetoric.

Those who demand a constitutional right or liberty interest
to sustain the law of jurisdiction should not only ask them-
selves what the substance of the right is, but why it is needed
at all. In this regard, it is instructive to examine a suggestion
made by Professor Brilmayer, who argues that the law of juris-
diction, in its most general sense, is about legitimizing condi-
tions for the exercise of state authority.*® Its basic concepts
are state power and the right of individuals to resist state
power; its task is to accommodate the two.**' The law of judi-

548. Pennoyer v. Neff, 95 U.S. 714 (1877).

549. 237 U.S. 189 (1915).

550. Lea Brilmayer, Jurisdictional Due Process and Political Theory, 39
U. FLA. L. REv. 293, 294 (1987) [hereinafter Brilmayer, Political Theoryl];
see also Lea Brilmayer, Liberalism, Community, and State Borders, 41
DUkE L.J. 1 (1991).

551. Brilmayer, Political Theory, supra note 550, at 294,
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cial jurisdiction over non-residents, in particular, is about the
“right of a state to assert adjudicatory . . . authority over inter-
state disputes or over residents of other states who claim to
have insufficient contact with the forum court attempting to
exercise authority.”? The answers to its central questions,
she argues, must be framed in terms of state power and indi-
vidual rights.®® :

This much sounds familiar. The additional point Professor
Brilmayer makes, however, is that the scope of state power
and the nature of the corresponding individual rights must be
grounded in political theory, not constitutional law.** In oth-
er words, the justification for the assertion of jurisdiction or
the refusal to assert it must be deduced from theory. Accord-
ingly, she suggests, the law of jurisdiction is a kind of natural
law, and courts might protect jurisdictional rights with or
without constitutional basis.**®* She then argues that the
cause of current legal problems regarding jurisdiction is the
lack of a satisfactory political theory.’*®

Professor Brilmayer explains that, if a political theory which
was an appropriate basis for a law of jurisdiction could be
found, it would not itself be constitutional law.?®’ Yet, it could
become constitutional law because it is “not difficult to impute”
an appropriate theory to the elastic language of the Due Pro-
cess Clause.” She further appears to argue that such a theo-
ry should become constitutional law because constitutional law
provides more legitimacy for judicial control of jurisdiction
than does natural law.*

This perspective on jurisdiction is a sophisticated generaliza-

552. Id.

5563. Id. at 293-95.

554. Id. at 295-96.

556. Id. at 313-14.

556. Id.

557. Id.

558. Id. at 313. She emphasizes, though, that any appropriate theory
must be “consistent with the norms underlying the American Constitu-
tion.” Id. at 295. v

559. Id. at 313-14. Professor Brilmayer appears to be less concerned
with the Supreme Court’s ultimate control of the law of jurisdiction than
with the more general issue of judicial control over excessive exercises by
other parts of government, be they legislatures or other courts.
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tion of Justice Field’s.”® Like Field, Professor Brilmayer be-
lieves that jurisdiction must be explained, not on the basis of
state practice, but on the basis of an a priori theory of state
power and correlated individual right.*' Field relied on a
specific- political theory about territorial sovereignty;’* Pro-
fessor Brilmayer argues that others are possible and that an
adequate one remains to be found.*® Like Field, she assumes
that there exist jurisdictional rights limiting the exercise of
state power.® And finally, like Field, she implicitly finds ju-
risdictional rights to be important insofar as they subject the
law to judicial, particularly Supreme Court, control.*®

One pedagogic virtue of Professor Brilmayer’s proposal is
that it exposes the lack of any better link between supposed ju-
risdictional rights and the Due Process Clause than the conve-
nience of the latter's vague language in facilitating Supreme
Court oversight. The proposal fails, however, to take the next
logical step, and ask why jurisdictional rights (if they exist)
should be protected by constitutional law and why jurisdiction .
should be a matter of Supreme Court control,**

3. Reasonableness

The law of jurisdiction is fact-specific; one case provides
little guidance for the next. The Supreme Court largely rejects
rules, favoring instead individualized justice.®’ It warns that
“the facts of each case must [always] be weighed’ in determin-
ing whether personal jurisdiction would comport with ‘fair play
and substantial justice.”*® Several of the criteria upon which

560. See Pennoyer v. Neff, 95 U.S. 714 (1877).

561. Brilmayer, Political Theory, supra note 550, at 294,

562. Pennoyer, 95 U.S. at 732-36; see also Brilmayer, Political Theory,
supra note 550, at 300-01 (discussing Justice Field’s political theory about
territorial sovereignty). )

563. Brilmayer, Political Theory, supra note 550, at 308-10.

564. Id. at 299-300.

665. Id. at 312-14.

566. For further criticism of political theory as basis for the constitu-
tional law of jurisdiction, see Wendy C. Perdue, Personal Jurisdiction
and the Beetle in the Box, 32 B.C. L. REV. 529 (1991).

567. See, e.g., Burger King Corp. v. Rudzewicz, 471 U.S. 462, 485-86
(1985).

568. Id. (quoting Kulko v. Superior Court, 436 U.S. 84, 92 (1978)).
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the Court relies, such as whether the defendant purposefully
availed itself of the State’s benefits and protections, echo
Moulin®® and betray natural justice origins.

Tension exists between the ex ante and the ex post ap-
proaches to jurisdiction, and between the desire for rules to
guide conduct and the urge to do justice in the individual case.
The preference for individualized justice has lately dominated.
It has resulted in Burger King®® and Asahi”" where the
Court restructured the jurisdictional analysis to include an
initial minimum-contacts inquiry and a subsequent fairness
inquiry.®”? Exercises of jurisdiction must satisfy both.

This new approach is questionable. The minimum contacts
inquiry of International Shoe®™ was intended as a reason-
ableness inquiry, adapted from Hutchinson’s restatement of
the general law of doing business.”® Requirements of both
minimum contacts and reasonableness count reasonableness
twice. In fact, they may count it three times since, in Burger
King, the Court held that the requisite minimum contacts for
jurisdiction may be lessened by considerations of “the burden
on the defendant,’ ‘the forum State’s interest in adjudicating
the dispute,” ‘the plaintiffs interest in obtaining convenient
and effective relief,’ ‘the interstate judicial system’s interest in
obtaining the most efficient resolution of controversies,” and
the ‘shared interest of the several States in furthering funda-
mental social policies.”™ These are the very same reason-
ableness considerations which the Court then used in its sec-
ond stage inquiry in Asahi.’"

Even more questionable than duplication is the Court’s ap-
parent willingness to leave the reasonableness calculus open-
ended. Anything having colorable bearing on the reasonable-

569. Moulin v. Trenton Mut. Life & Fire Ins. Co., 24 N.J.L. 222 (1853),
affd, 26 N.J.L. 57 (1855); see supra notes 232-35 and accompanying text.

570. 471 U.S. 462 (1985).

571. 480 U.S. 102 (1987).

672. See id. at 109-116; Burger King, 471 U.S. at 474-78.

573. 326 U.S. 310, 320-21 (1945).

574. Hutchinson v. Chase & Gilbert, Inc.,, 45 F.2d 139, 141 (2d Cir.
1930).

575. Burger King, 471 U.S. at 477 (quoting World-Wide Volkswagen
Corp. v. Woodson, 444 U.S. 286, 292 (1980)).

576. Asahi, 480 U.S. at 113.
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ness of jurisdiction may be considered; thus, it becomes easy
for a judge to rationalize a decision based on instinct. A good
illustration is Justice Brennan’s concurring opinion in
Burnham v. Superior Court®”" Reciting a litany of factors,
such as the defendant’s protection by the state’s police, fire and
emergency medical services, and his opportunity to use state
roads and state courts, Justice Brennan purported to legiti-
mate the exercise of jurisdiction over a person who was served
with process, while briefly visiting California, in a suit unrelat-
ed to the visit.5® Yet if these factors could validate jurisdic-
tion in Burnham, they would also validate long-arm general
jurisdiction over anyone who briefly visited the state. But that
flatly contradicts established law. It is understandable why
Justice Scalia insisted on halting the expansion of the reason-
ableness inquiry with a rule that, reasonable or not, at least
had the virtue of certainty.”

The current, heightened emphasis on reasonableness may be
a response to the failure of liberty interests and federalism to
supply content to the law. Reasonableness, however, will not
supply content; it is not a universal solvent.* For reason-
ableness to provide a workable standard, there must be either
a paradigm, to which any case may be compared, or a defined
context for analysis. The decision-maker must also have expe-
rience in making the evaluation. Negligence, for example, is
based on the paradigm of an ordinary prudent person, and
jurors bring to the determination their day-to-day experience
in assessing the reasonableness of conduct. Similarly, reason-
able price, as a contract term, is ascertained from the context
of a specific contract and the parties’ actual dealings, and the
decision-maker brings to the determination a prior sense of

577. 495 U.S. 604, 628-40 (1990) (Brennan, J., concurring).

578. Id. at 637-38 (Brennan, J., concurring).

579. Id. at 626-27. For other criticism of the new reasonableness test,
gee Linda Silberman, Reflections on Burnham v. Superior Court: Toward
Presumptive Rules of Jurisdiction and Implications for Choice of Law, 22
RUTGERS L.J. 569, 578-83 (1991); Stephen B. Burbank, The World in Our
Courts, 89 MICH. L. REV. 1456, 1469-71 (1991) (book review).

580. For a more extensive discussion of the limits to reasonableness as
a workable legal standard, see Jay Conison, ERISA and the Language of
Preemption, 72 WASH. U. L.Q. (forthcoming 1994).
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what is commercially reasonable. But how does one determine
which exercises of jurisdiction are reasonable? Upon what
knowledge or context does the decision-maker rely? What does
the standard even mean? What noun does the adjective “rea-
sonable” modify? Is the real issue whether a reasonable court
would assert jurisdiction in the case or whether a reasonable
legislature would authorize jurisdiction in the case? Perhaps it
is whether a reasonable person would foresee that she might -
be sued in the jurisdiction or that she would foresee that the
exercise of jurisdiction over her would be upheld. None of these
choices provides any decision-making guidance. Yet what else
could “reasonableness” in this context mean?

The trouble with reasonableness in connection with jurisdic-
tion is that there exists no tradition or practice to give it a
meaning useful in deciding cases. Reasonableness was a late
addition to the law of jurisdiction. It was introduced, not as a
standard to guide decision-making but as a rationalization of
past decisions ostensibly made ‘on other grounds. Neither in
Hutchinson®™' nor in International Shoe*®® did the Supreme
Court explain what reasonableness was supposed to mean in
the jurisdiction context or how one could intelligently assess it.
The tendency today to invoke an unlimited range of factors
strikingly illustrates that no one really knows how to deter-
mine whether an exercise of jurisdiction is reasonable; it is not
a genuine standard for deciding cases.

Nor is it a well-founded constituticnal requirement. Reason-
ableness is a transplant from general law. Perhaps use of such
a standard could be justified under general law, where the
accepted role of federal courts was to provide individualized
justice because of an Article III responsibility to protect non-
residents from unfairness. But such a theory of federal courts’
central and special role was repudiated in Erie.*®® In protect-
ing non-residents against unreasonable exercises of jurisdic-
tion, the Supreme Court and lower courts serve as living fos-
sils, anachronisms from the pre-Erie age.

The result is a law where it is not sufficient that jurisdiction

581. 45 F.2d 139 (2d Cir. 1930).
582. 326 U.S. 310 (1945).
583. Erie R.R. v. Tompkins, 304 U.S. 64, 79 (1938).
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statutes be fair and reasonable. Rather, each application of the
statute must be fair and reasonable. The consequence is end-
less jurisdictional challenges with attendant litigational
clog.® Yet to what end? Why such a requirement? Nothing
about jurisdiction, and nothing in the Constitution, justifies,
let alone requires, such an obsession with doing justice on the
facts of each case.

B. Alternatives to Existing Law

In the latter part of the nineteenth century, the Supreme
Court lost sight of the pragmatic foundation of the law of juris-
diction. It developed a scheme based on fundamental rights
and a role for itself as protector of those rights. This transfor-
mation stultified the coherent development of the law. The
problem was exacerbated when the Court blended into the
jurisdictional calculus a requirement of reasonableness and a
role for itself as arbiter.

The approach to jurisdiction that derives from Pennoyer’®
Menefee,*® International Shoe,” and Hanson®™® lacks
principle, focus, and constitutional basis. It is not genuine due
process jurisprudence, and it requires revision. The impedi-
ment to improvement, however, is uncertainty over what ju-
risdiction law is or ought to be. Hence, any proposal must
necessarily be tentative, or even experimental.*®

Nonetheless, several alternatives to existing law seem feasi-
ble. Although elaborate analysis is not possible, the alterna-
tives can be sketched enough to show that a more workable

584. 1 ROBERT C. CASAD, JURISDICTION IN CIVIL ACTIONS ix (2d ed.
1991) (noting that over a four-year period, over 4,000 cases from the
state and lower federal courts had been reported, all of which involved
aspects of territorial jurisdiction).

585. 95 U.S. 714 (1877).

586. 237 U.S. 189 (1915).

587. 326 U.S. 310 (1945).

588. 357 U.S. 235 (1958).

589. Moreover, the law of jurisdiction is intertwined with the law of
choice of law and enforcement of judgments. Any change in the former
would likely necessitate changes in the latter. Changes in the law of
jurisdiction might also necessitate changes in other areas, such as forum
non conveniens doctrine.
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body of jurisdiction law might be achieved. -

1. Federal Statute

The most straightforward approach would be enactment of a
national jurisdiction statute. Either the Full Faith and Credit
Clause or the Commerce Clause could serve as a source of
authority. At least two kinds of jurisdiction statutes seem
plausible. One would establish uniform jurisdictional stan-
dards for all United States courts, state and federal®® The
other would establish maximum or minimum standards (or
both), but leave the states with flexibility to take into account
their own interests. The former statute would have the virtue
of uniformity; the latter would have the virtue of respecting
state interests. It is difficult to predict which would be bet-
ter.591

A jurisdiction statute would not be a radical innovation; it
would permit courts to continue much as they do now, validat-
ing or invalidating exercises of jurisdiction under federal law.
But it would serve as the nucleus for development of a federal
common law implementing the purposes of the statute. For
this approach to be effective, Congress would have to articulate
the interests it wished to protect and the policies it wished to
further. A statute laying the groundwork for.a law of jurisdic-
tion would yield improvement only to the extent that it sup-
plied workable standards and clear policy statements in place
of the present confused standards and lack of certainty.

The improvement, however, would not derive from the stan-
dards and policies laid down being “correct.” At present, it is
not possible to judge any.set of jurisdiction policies and stan-
dards as correct or incorrect. Rather, improvement would come

from the courts’ clear sense of the law’s purpose (whatever it

590. A proposal for Congress to confer nationwide personal jurisdiction
on all state and federal courts is made in Israel Packel, Congressional
Power to Reduce Personal Jurisdiction Litigation, 59 TEMP. L.Q. 919
(1986).

591. Other, less direct, statutes are also possible. For example, a stat-
ute providing for transfer of venue from one state court system to anoth-
er could lessen the importance of jurisdiction and reduce the amount of
satellite litigation over jurisdiction. Or, for another example, a uniform
choice of law rule might remove a major reason to dispute jurisdiction.
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might be) so that they could develop it rationally and so that,
in light of experience, the statute could, if needed, be im-
proved. A statute that simply tracked a conventional long-arm
statute would be of little use. Reliance on popular criteria such
as “transaction of any business” would merely reintroduce
current case law with its shifting and uncertain bases. Worse
still would be the approach of the Restatement, which predi-
cates all exercises of jurisdiction on reasonableness.’”® Rea-
sonableness, as jurisdiction standard, is mere fatuity.

2. Comity

An alternative would be for the Supreme Court, on its own
initiative, to stop supervising jurisdiction under the Due Pro-
cess Clause. Doing so would leave states free to develop rules
that accommodate the interests involved in exercises of juris-
diction. Essentially, this would return the law to a pre-
Pennoyer framework.*

One advantage of this approach is that it would permit clari-
fication of the function and rationale of the law of jurisdiction.
If, in practice, state courts were regularly to decline jurisdic-
tion in some cases out of respect for other states’ sovereignty, a
federalism-related role for jurisdiction would be vindicated.
Clarified this way, a federalism-related role would have a far
greater claim to legitimacy than it would if proclaimed in a
close Supreme Court decision relying, at best, on a vaguely
sketched political theory.® |

A related advantage of this approach is that it would permit
states and state courts to work toward an acceptable balancing
of interests in asserting and resisting jurisdiction. The current
approach is to impose a balance struck a priori. A non-consti-
tutional approach would permit the balance to be struck prag-
matically, through the natural play of political and litigation

592. RESTATEMENT (SECOND) OF CONFLICT OF LAws §§ 24, 27, 42
(1971).

593. For suggestions of- such an approach, see Oregon ex rel. White
Lumber Sales, Inc. v. Sulmonetti, 448 P.2d 571, 574 (Or. 1968)
(O’Connell, J., dissenting); Albert A. Ehrenzweig, From State Jurisdiction
to Interstate Venue, 50 OR. L. REvV. 103 (1971).

594. Cf. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286
(1980); Hanson v. Denckla, 357 U.S. 235 (1958).
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forces. Again, an important corollary follows regarding legiti-
macy. A rule of jurisdiction—say, that jurisdiction is always
proper over the manufacturer of a defective component in the
state where the component caused injury and the product in-
corporating it was marketed—would have greater claim to
legitimacy were it to emerge through experience than were it
impoggd through ruminations about what is or is not reason-
able.

One likely objection to deconstitutionalization is that it is
dangerous and implausible. Acts of outrage are easy to imag-
ine—Alaska asserting jurisdiction over any United States citi-
zen on any claim, for example. OQut of fear of atrocities, one
might conclude that some federal law, be it statutory or consti-
tutional, is necessary to rein in state exercises of jurisdiction.
But such a quick conclusion betrays unwarranted distrust of
states. There is no historical basis for supposing that, if juris-
diction were not governed by the Due Process Clause, states
would run amok exercising jurisdiction over everyone, every-
where in the world. To the contrary, states have been quite
conservative in these matters. In the nineteenth century, they
relied heavily on attachment jurisdiction as a basis for judg-
ments against non-residents. States innovated cautiously, be-
lieving themselves to be bound by constraints of international
law. In the past fifty years, they have shown little inclination
to extend the bases for jurisdiction beyond conventional ones
such as doing business, committing a tort, or owning property
in the state. It is striking to note that some states even decline
to extend the jurisdiction of their courts to the limits “permit-
ted” by the Due Process Clause.®*®

The objection, moreover, betrays a failure to appreciate how
norms can be developed through comity and custom. Non-
positivist jurisdictional norms existed and evolved throughout
the nineteenth century. Today, there are areas of broad agree-
ment, albeit amorphous ones, about what is and what is not an
acceptable exercise of jurisdiction. Precisely because of such

595. See, e.g., Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102
(1987).

6596. See, e.g., Longines-Wittnauer Watch Co. v. Barnes & Reinecke,
Inc.,, 209 N.E.2d 68 (N.Y.), cert. denied sub nom. Estwing Mfg. Co. v.
Singer, 382 U.S. 905 (1965) (applying New York law).
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agreement, courts have been able to rationalize the case law
through notions of “reasonableness,” “fairness,” and “minimum
contacts” (even if those rationalizations provide little help in
deciding new cases). After two centuries of experience, it is
obvious that jurisdictional norms do exist. They would simply
become deconstitutionalized and allowed to evolve free of artifi-
cial constraints.

In any event, extrinsic constraints would still remain. A
state that disregarded accepted norms might find that its judg-
ments are not being enforced in other states. The Full Faith
and Credit Clause and its implementing act, as interpreted in
D’Arcy v. Ketchum,™ allow states to refuse enforcement of
judgments violating prevailing jurisdictional norms. That rule
does not depend on the norms’ being embodied in the Due
Process Clause. Moreover, the inapplicability of the Due Pro-
cess Clause does not mean the end to all federal constraints or
federal court guidance. State assertions of jurisdiction might
still be invalidated (although probably infrequently) under the
Commerce Clause™ or other appropriate provisions of consti-
tutional and statutory law.””® It even remains possible that
the Supreme Court could acquire, as in the mid-nineteenth
century, a role as influential, perhaps de facto authoritative,
expositor of jurisdictional standards—not because of constitu-
tional demands but because of its status in the federal system.

3. Constitutional Minimélism

Although the approaches described above have substantial
advantages, neither currently seems feasible. Congress is un-
likely to enact a jurisdiction statute for which there is little
present demand. Fear of the unknown—of what states might
do—is perhaps the greatest obstacle to judicial

597. 52 U.S. (11 How.) 165 (1850).

598. See, e.g., Bendix Autolite Corp. v. Midwesco Enters., Inc., 486 U.S.
888 (1988) (holding that Ohio statute violates Commerce Clause where it
suspends limitations against corporations that have not consented to gen-
eral jurisdiction).

599. In Calder v. Jones, 465 U.S. 783, 790-91 (1984), the Court
brushed aside the argument that the First Amendment provides jurisdic-
tional protection in defamation cases. Arguably, rejection of jurisdictional
due process would permit reconsideration of that holding.
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deconstitutionalization of the law.

Yet it does not follow that current law remains the only
practical choice. A third alternative, one that goes part way
toward deconstitutionalization while remaining within the
bounds of the familiar, is for the Supreme Court to limit dras-
tically the scope of review in jurisdiction cases. Formally, this
is what the Court did immediately after International Shoe,
where it upheld exercises of jurisdiction so long as they fur-
thered legitimate state interests. It is the approach used in the
related area of choice of law.

There are several ways to limit review. One is to return to
the approach of cases like Mullane®® and McGee, and
focus constitutional inquiry on the existence of a legitimate
state interest in exercising jurisdiction. The advantage of doing
so is that it would discard mythic liberty interests and spuri-
ous standards of reasonableness, and largely free the states to
work out rules that serve their needs. Furthermore, it could
drastically reduce the amount of litigation over jurisdiction by
reducing the likelihood of a challenge’s success.

Yet this approach draws an objection—indeed, a telling one
in light of history. “Legitimate state interest” is just as vague
and conclusory as “minimum contacts” and “reasonableness.”
Any action which a court or legislature takes can plausibly be
considered one in pursuit of a state interest. If the standard is
to have any substance, limitations on jurisdiction must be
based on the qualifier “legitimate.” But what is a legitimate
state interest in the context of jurisdiction? Given any puta-
tively legitimate state interest, one can always ask what
makes it “legitimate”—i.e., why it justifies the exercise of juris-
diction. One thus needs criteria for legitimacy. Hence, it is
difficult to see how the “legitimate state interest” standard,
without more, could provide a basis for principled adjudication
and law-making. Yet if there is a “more”—i.e., a more funda-
mental standard for legitimacy—one can dispense with the
conclusory term, “legitimate state interest,” just as courts did
with the conclusory term, “doing business.”

An alternative, suggested by Professor Weinberg, is to limit

600. 399 U.S. 306 (1950).
601. 355 U.S. 220 (1957).
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review of jurisdiction to truly outrageous exercises. “[Llet us
protect against the horribles,” she proposes, “[blut let us put
an end to the more arbitrary interferences with an interested
state’s otherwise legal exercise of jurisdiction.”? The advan-
tage of this approach over the former is that it abjures reliance
on all spurious standards—minimum contacts, reasonableness,
and legitimate state interest. If an exercise of jurisdiction is to
be struck down, the lack of a handy conclusory term will force
a court to articulate plausible and intelligible reasons for its
action. Through the common-law process, acceptable and prin-
cipled limits on jurisdiction might take form.

Professor Weinberg’s approach shares many of the advantag-
es of total deconstitutionalization. The practical difference may
only be that her approach permits a larger role for the Su-
preme Court as the de jure arbiter of the validity of exercises
of jurisdiction. One’s view about whether the Supreme Court
should have this larger role depends on one’s assessment of
how well the Court has fulfilled it over the past hundred years.

IX. CONCLUSION

The constitutional law of personal jurisdiction is a hodge-
podge of nineteenth-century natural justice and natural rights,
early twentieth-century substantive due process, and general
law. It is a law whose purpose is endlessly debated and whose
foundations have long been superseded. It generates confusion
and unnecessary, fact-intensive litigation. It is spurious consti-
tutional law. It ought to be recognized as such and replaced
with a law that avoids its obvious flaws.

602. Weinberg, supra note 513, at 103-04.

HeinOnline -- 46 Rutgers L. Rev. 1209 1993-1994



HeinOnline -- 46 Rutgers L. Rev. 1210 1993-1994



	Valparaiso University
	ValpoScholar
	1994

	What Does Due Process Have To Do With Jurisdiction?
	Jay Conison
	Recommended Citation


	tmp.1323707276.pdf.flpcD

